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BOOK V 

THE EXECUTIVE 




XXIII. THE PROBLEM OF THE EXECUTIVE (i) 
Personal Monarchy 

‘ Neo regibus infiuita aut libera potestaa Tacitos, Gemama. 

' Rex autem habet superiorem, Deum scilicet ; item legem per quam 
factus est rex , item cunam snam, videlicet comitos, barones, quia 
comites diountur quasi socii regis, et qnl liabet soclum habet magiatrum : 
et ideo si rex fnerit sine fraeno. id est, sine lege, debent ei fraenum ponere, 
nisi ipsimet fucrmt cum rege sine fraeno' — ^B kacton (13th century) 

' A King of England cannot at hts pleasure make any alterations in 
the laws of the land, for the nature of his government is not only regal 
but pohtical.’— S ir John Fortescub, De Legum Anghan 

(iSth century), 

‘ Lex faoit regem ; the ICing’s grant of any favour made contrary to 
the law IS void ; what power the King hath he hath it by law, Iho 
bounds and limits of it are known.’— H ookbr (i6th century) 

' The government by a single person and a Pariiament is a Funda- 
mental. It IS the MM, it la Constitution C romwell (17th century). 

' The executive part of Government ... is wisely placed in a single 
hand by the Britidi Constitution for the sake of unanimity, strongtli 
and despatch. The King of England is thorefoni, not only the chief but, 
properly the sole magistrate of the nation ; all others acting by com- 
mission from and in due subordination to him.'— B lackstohe (iSih 
century) 

THE business of tlie Legislature is to enact general rales Logisia- 
for the conduct of citizens and to impose taxes. It is the g 
function of the Executive to carry out those rules and to Uve 
collect and expend the taxes authorized by the Legislature : 

... ‘ the governmental business classed as executive 
writes Mr, Henry Sidgwick, ‘ should include all the measures 
required for the due protection of the interests of the com- 
munity and its members in their relation with foreigners, 
especially the organization and direction of the military forces 
of the State ; all the actions not strictly judicial required to 
prevent members of the community from causing injury to 
each other or to the public interests and to secure their 
co-operation for common ends, so far as this is not better left 
to voluntary association ; and finally all tlie industry required 
for utilizing such part of the wealth and resources of the 
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conunmuty as it is expedient to keep in public ownership, and 
for pioviding all commodities needed by the State or rts 
membeis that are not better provided by piivate mdustiy and 
free exchange ’ ^ 

In bnef, the Executive is concerned with the defence 
of the realm against external or mternal enemies^ with the 
maintenance of law and order, and with the perfoimance 
of such other functions as may be claimed foi the State by 
the Legislature 

The problems which naturally present themselves in 
connexion with this branch of government aie (i) Shall 
iivB the Executive be distmct from the Legislature and the 
Judiciary, oi shall the same men act m moie than one 
capaaty ? (u) In either case, how shall mcmbeis of the 
Executive he selected ? (ra) Shall their tenure be fixed 
or vanable , and if variable, on what shall it depend ? 

The first of these questions has given nse to piolonged 
discussion, and has been, and piobably will be, answered 
differently, accordmg to arcumstances To the second 
and third the answer, suggested by the expeiieuce of most 
of the States of the modem world, would geneially be 
that the Executive ought to consist partly of permanent, 
partly of temporary officials, and that no smgle method of 
appomtment is appropriate to the two different classes 
The modem State largely lehes, for its effiaent adminis- 
tration, upon a large supply of professional and permanent 
officials, who m the aggregate form the Ctvtl Semce or 
Admmsiratton, or Bureaucracy The best method of 
selecting these permanent officials is a matter of high 
moment, and will demand consideration m a later chapter 
It IS the membeis of this service and then employees who, 
strictly speaking, form tire executive bianch of govcin- 
menl The Mmisters of Slate aie not, stnclly regarded, 
the Executive Neithci the King noi the Chancellor of 
the Exchequer personally collects the taxes that function 
IS peiformed by suboidmale officials ol the Boaid of 
Customs and Board of Inland Revenue Neithei the 

' Ehments of Politics, p 385 
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Seaetary of State for War noi the First Lord of the 
X’dmirally ever fires a gun or commands foices in the field 
or at sea The Kmg oi President or Mmisteis do, howevei, 
supply the motive power to the Executive Then oideis 
' brmg* mto action the departments of government 
concerned ’ ^ 

The present and following chapters wiU, then, be con- 
cerned with the highei officials of the Slate, witli what, m 
common parlance, we speak of as the Government, or with 
greater though not complete precision, as tlie Executive 

The central pioblem to be solved m this connexion has a ho 
been cleaily propounded by an old-fashioned wntei 
‘The great problem of Goveinraent is to make the 
Executive powei sufficiently stiong to piocuie the peace 
and order of soaety and yet not to leave it sulhcicutly 
stiong to disregard the wishes and happmess of the 
commumty ’ * Biiefly it may be said that the Executive 
should be at once stiong lUid lesponsible On the indis- 
pensabihtyof stiongth m an Executive the piudent aichi- 
tects of the Amoncan Constitution weie undei no illusion 
Alexander Hamilton exposed the vulgai ciioi that 
a vigoious Executive is inconsistent with the genius of 
repubhean government 

' Energy m the Executive ’, he wiote, ' is a leadmg characlei 
in the definition of good government It is essential to the 
piotection of the community agamst foicign attacks , it is not 
less essential to the steady admmistiaticm of the laws , to the 
protection of property against tliosc iircgular and liigh-handcd 
combinations which sometimes mteimpt Uie oidmaiy course of 
justice , to the socunty of hbaly agamst the enlcipnses and 
assaults of ambition, of faction, and of anaichy.’ 

The same gieat publicisl found the mgiediciits which 
constitute encigy in the Exeaitivc to consist of, iiist, 
unity, secondly, dmation, thirdly, an adequafe pro- 
vision for its support , fouitlily, compclait poweis 

Foi many centimes Uie woild looked for these uigre- Monarchy 

* Anson, law and Cuctam of the Con^hlution, « 142 

• W'llliam Smyth, Rogms I’lolessor of Modem History at Cambudgo 

1807-49) ' TA* Federalt-,t, No LXX 
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dients m hereditary kmgship Monarchy supphes an in- 
telhgible and not infrequently highly elfiaent Executive , 
and one which is not necessarily less responsible because it 
does not depend upon popular election Monarchy has 
sometimes represented the patriarchal, sometinfes the 
mihtaiy prmciple the head of a rulmg famJy, oi, as 
among the Teutonic peoples, the successful leadei m wai 
(the iux) becomes a king, and may develop either into the 
Great Leviathan of Hobbes, or mto the constitutional 
ruler prefeired by Locke 

Pariia- For the model n world the choice of a supi erne Executive 

would seem to he between the Parhamentaiy Executive 
England or Fiance, and the Presidential 
dentiai Executive of which the United States of America alfoids 
the most conspicuous illustration Until 1918 it might 
have been necessaiy to add a thud alternative, the abso- 
lute but administrative monarchy of the Hohen^oUem 
type, and it may stiU be proper to notice a type of Execu- 
tive which IS neithei stnctly Parhamentaiy noi stnctly 
Piesidential— that which obtains m the Helvetic Republic 
The Swiss model may, however, be regarded as an exotic, 
the pecuhanties of which have already received considera- 
tion Foi practical purposes we may confine the div 
cussion to the Presidential and the Paihamcnlary types 
Both, it will be observed, are compatible with athcr 
a Monarchical or a Republican Constitution As legards 
the position of the Executive, Repubhean Amenca had 
much more m common ivith Impenal Germany thiin with 
Repubhean France , Monarchical England has more in 
common with Repubhean France ttan it had with 
Impenal Germany In England a Paiharaentaiy Execu- 
tive has been evolved under the aegis of an heicditary 
monarchy, m the Kmg all Executive authority is still 
legally vested , in the Kmg’s name all Executive acts 
arc done 

Hie With the posibon of the Crown, theiefoie, the analysis 
Crown Executive authoiity must begin 

Half a centmy ago Waltci Bagehot staitled his contem- 
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poiaues of the mid-Victonan era by an enumciation of 
s 5 me of the legal powers of Uie Crown 
‘ The Queen he wrote, ' could disband the army (by law 
she cannot engage more than a certain number of men) , 
she couid dismiss all the officers, from the General Command- 
mg-m-Chiff downwards , she could dismiss all the sailors too , 
she could sell off all our ships of war and all our naval stores , 
she could make a peace by the sacrifice of Cornwall, and begin 
a war for the conquest of Biittany She could make every 
citizen m the United Kmgdom, male 01 female, a peer , she 
could make every parish m the United Kmgdom a " umvei- 
sity”, she could dismiss most of the civil seivanls , she could 
pardon all offenders In a word, the Queen could by pieioga- 
tivc upset all the action of civil government within the 
Government, could disgrace the nation by a bad war 01 peace, 
and could, by disbanding oui forces, whelhei land 01 sea, leave 
us defenceless agamst foimgn nations ’ ^ 

Bagehot’s ihetoncal statement startled the unlearned 
and even to the pundits appeared a trifle paiadoKical But 
it pomted to a fact, apt to be ignored— the immense lescrvc 
power vested by the English Constitution in the Crown 
Six hundred years of unbroken constitutional develop- 
ment, the evolution of new constitufional devices, the 
giowth and decay of institutions, had affected but little 
the legal position of the Crown The legal powcis of 
Queen Victona differed mfmitesimally from those of 
Queen Elizabeth , those which she was to hmid on to 
Edwaid VII were substantially the same as those wliioh 
Edward VI inherited fiom Henry VTII 
It IS rarely safe m English Constitutional History to fhe 
assign to a precise date a constitutional change of out- uono? 
standmg significance, yet the popular verdict which '^^8 
mdicates the year 1688 as tlul which marked the birth 
of the modern phase of the English monarchy is not 
grossly at fault More piccise historians picfei the yeai 
of the accession of the Just Hanoverian King (1714) os the 
birthday of 'Constitutional Monarchy’, and designate 
George I— for reasons to be hereafter set forth— as the 

' Ewilish Comlitulton, 2nd edition (1872), p Ixxi 
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first ' Constitutional ’ King of England It is sufficiently 
accurate to say that doivn to the ' Revolution inaugu- 
rated by the ‘ abdication ’ of James II m 1688, and 
consummated by the accession of George I in 1714, 01 
perhaps by the Mimstiy of Walpole (1721-42), Eingland 
was ruled by Kings Thereaftei the King, accpiding to 
the classic aphoiism of M Thiers, leigned but did not rule 
Down to the ‘ Revolution ’ the Crown was the essential 
and effective factor m the Constitution On the peisonal 
chaiacter and ability of the King depended the govern- 
ment of the State and the well-bemg of the people Other 
factors — economic, mteUectual, and pohtical — naturally 
contributed to the prosperity of one epoch, to the adversity 
of another But as was the Kmg, so, broadly speakmg, 
weie the people An Edwaid III could not avert a 
catastiophe like the great pestilence of 1349 gieatly 
mitigate its effects The shiewdness of an Ehzabeth could 
not ward oft from her people the suffering caused to them 
by the floodmg of the European maikcts with the pioduct 
of the silver mines of America Nevertheless it was true 
that a good king meant a prosperous people, and that the 
reign of a bad king was marked by mdividual suffenng and 
national humiliation Smee the ‘ Revolution ’ that has 
been less true, though George III, a man ot weak intellect, 
albeit strong will, contiibuted not a httle, at one pciiod of 
his reign, to the humiliation of his country 

Such changes, however, as that from personal lule to 
Constitutional monarchy are not, as a lule, catastiophic 
in this country They aie almost mvaiiably the lesiilt of 
gradual evolution Notably was this so in icgaid to the 
change imdei discussion Yet tlie aisis was, m fact, 
reached in the seventeenth centuiy 
When James I ascended the English thionc he found 
Parhament m a aitical, not to say a tiuculcnt, temper 
It was ready and anxious to assert those prei ogatives which, 
if not allowed altogether to lapse dm mg the dictatoual 
rule of the Tudors, had been maintained with rai e disa etion 
Duimg the fourteenth and fifteenth centui ics the growth 
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of Parliamentary pnvileges had been too lapid , Patha- 'Hie 
mbnt had claimed nghls and exercised functions to which iu^Tx- 
neither Parliament itself nor the nation was equal The ponmout’ 
‘ revolution ’ which brought the House of Lancaster to the 
throne #va& essentially a paihamentaiy revolution The 
Lancdstn^ns ' stood’, if we may anticipate the phiaseo- 
logy of modem demociacy, upon a constitutional pro- 
gramme Henry IV could not, ‘ without discarding all the 
pnnciples he had evei possessed, even attempt to lulc as 
Richard II and Edward III had ruled ’ ^ Aichbishop 
Arundel piomised on his behalf that he would ' be coun- 
selled and governed by the honourable, wise, and discreet 
persons of his kingdom and by theu common counsel and 
consent ’, would do his best foi the governance of lumself 
and his kmgdom, not wislung to be governed ot Ins own 
will nor of his own ' voluntary puipose 01 singular opinion ’, 
but ' by common advice, counsel, and consent ' The 
Lancastrians did their best to fulfil the promises of then 
ecclesiastical sponsoi They even attempted a constitu- 
tional expeiiment which, in some sense, anticipated that 
solubon of the pioblein which, three ccntuiies later, found 
expression m the Cabmet From 1^04 to 1437 the King's 
Council was not merely dependent upon Parliament, but 
was actually nominated in it the suboidination of Execu- 
tive to Legislatuie was nevei so complete But the result 
was a dismal failure And it is pcitment and instructive 
to inquire why a pohticaJ device which justified itself so 
completely at a later penod so signally failed in the cai her ? 

The plam truth is that ' Resixmsible (jovcinment ' is no 
simple or easy thing It demands for its suci ess condil 10ns 
— soaal and pohtical— whicli aie never found except in 
higlily developed societies In the England of the ftftconlli 
century some of the conditions wcie notably absait 
' Constilutional progress ', to quote a pegnant aphoiism 
of Bishop Stubbs, ' had outrun administiativc older ' 
Pohtically advanced, the nation was soaally backwaid 
The development of the parliamentaiy machinery had 

1 Stubbs, ComMvhonal Ih^tory, ui 6 
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been too rapid for the intelligence of the nation at large 
The 1 esult was that while Parliament was busy m estabh^- 
ing its rights against the Crown, the nation was sinking 
deeper and deeper into soaal anarchy 
Bastard A small knot of poweiful barons were reproduasg some 
of the worst features of feudalism without its fedeemmg 
advantages Pnvate wars became more common than 
they had ever been since the miserable days of Stephen 
Baron was at war with baron, county with county, town 
with town Disbanded soldiers coming home from the 
Flench wais took service with rival chieftains, accepted 
their hvenes, and fought their battles The great loid, m 
turn, protected or, to use the technical tei m, ‘ maintamed ’ 
his livened followers and shielded them fiom the punish- 
ment due to their enmes of violence Thus law was 
paral 3 rsed , justice became a mockery , and the whole 
nation, outside the charmed circle of the great loids and 
their retainers, groaned under the ‘ lack of governance ' 
which quickly became the byword of Lancastnan admims- 
tration Plainly the nation ‘ was not yet ready for the 
eifiaent use of the hberties it had won ’ , the tune for 
a parhamentary Executive had not come , and the people, 
reduced to soaal confusion by the weak and nerveless lule 
of the Lancastiians, mvolved m anstoaatic faction fights 
to which the quairels of Yoik and Lancaster gave a 
deceptively dynastic colour, at length emerged fiom those 
' Wars of the Roses ' anxious for the repose and disapline 
secured to them by the New Monarcliy 
TudOT ^ centmy the Tudois contmued to administer tho 
Dictator- tomc which they had presaibed to a patient suffcting 
“•“P from soaal disoidcr and economic anaemia Tho evolution 
of the parhamentary machineiy was tempoi mily ai rested , 
but, meanwhile, the people tlirove socially and comma - 
aally Anstoaatic turbulence was sternly repressed , 
extraordmary tnbunals were erected to deal with powaful 
offenders , vagrancy was severely punished , work was 
found foi the unemployed, trade was encouiaged , the 
navy was organized on a peimancnt footmg , scientific 
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tiamuig in seamanship was piovidcd , excellent sccondai y 
sdiools were established— m these and in many other ways 
the New Monarchy, despotic and paternal though it was, 
brought order out of chaos and cieated a new England 
The maintenance of law , the growth of a stiong nuddle 
class , the diffusion of wealth and education , above all, 
the cntical tempei of Piotcstantism, reacted in then tuin 
upon pohtical development The lesult was that by the 
close of the sixteenth centmy the nation was ready, as it 
had not been ready at the begmmng of tlie hftcenth, foi 
the efhcient use of the hberties it had won Tlic Tudoi 
' dictatorship ‘ had done its woik, and in no diiection were 
its results more clearly maiked than m the btoadening and 
strengthening of parhamentaiy institutions flic expon- 
ment of makmg Paihament the direct instiument of 
Government had broken down m the fifteenth century 
because it was premature , because the political lulclli- 
gence and the social devdopment of the people at laigc 
lagged hopdessly behind the structuial evolution of tlic 
parhamentai y machine Thanks in pai t to 1 he &ti ong and 
braang lule of the Tudors and m pait to a many-sided 
economic revolution, social had now caught up pohtic.iI 
devdopment Consequently, the Stuaits fiom the moment 
of then accession found themselves coiihonted by a people 
not merdy ready but anxious to take upon their own 
shoulders the high responsibilities of self-govoiiimcnt 
The 'Apology' diawn up by Paihament in 1604 'iho 
sufficiently attests the new tempci of the nation In that 
famous dociuncnt the Commons made it abundantly clcai thy 
that the era of thcludoi dictatoiship was definitely dosed, 
and that they were no longei disposed to acquiesce m tlie 
virtual suspension of their piivilegcs and autlioiity The 
Kmg, they avowed, had been giossly mismfoiincd .dike 
as to the ‘ estate of his subjects of England as to ' matter 
of leligion’, and as to ‘the pnvileges of tlie House of 
Commons and it was their bounden duty to set him nght 
' We stand not in place to speak or do thmgs pleasing Oui 
care is, and must bo, to confinn the love and tie the hear ts of 
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your subjects, the Commons, most firmly to your Majesty 
Herem lieth lie means of om well deseivmg of both IhSre 
was never prmce entered with greatei love, with greater joy 
and applause of dU his people This joy, this love, let it floiuish 
m their hearts for ever Let no suspiaon have access to tbcir 
feaiful thoughts, that then piivileges, which they tWik by 
your Majesty should be protected, should now by smistei 
informations or counsel be violated oi impaired , oi that those, 
which with dutiful respects to youi Majesty, speak freely foi 
the right and good of then country, shall be oppressed or 
disgraced Let your Majesty be pleased to receive pubhc 
mfoimation from yom Commons m Parliament as to the civil 
estate and government , for piivate mformations pass often 
by practice the voice of the people, in the things of then 
Imowledge, is said to be as the voice of God And if your 
Majesty shall vouchsafe, at your best pleasuie and leisure, to 
enter mto youi gracious consideration of our petition for the 
ease of these burthens, under which your whole people have of 
long time mourned, hopmg foi lehef by yom Majesty , then 
may you be assured to be possessed of then hearts, and, if of 
theu heaits, of all they can do or have ' ^ 

Consideration for the old Queen combined with anxiety 
as to the succession had conduced to a consaous postpone- 
ment of the constitutional issue ' In legard of hci [Queen 
Elizabeth’s] sex and age, which we had great cause to 
tendei and, much more, upon care to avoid all tiouble, 
which by wicked practice might have been diawn to 
impeach the qmet of your majesty's right m the Succes- 
sion, those actions were then passed over, which we hoped 
in succeeding time of freer access to yom higlme&s of 
renowned giace and justice, to rediess, restore, and 
lectify ’ ^ 

The Thus, m the very fust year of the new leigu was the 
key-note of the impendmgstru^le struck To follow the 
madents of that struggle is no pait of my pmposc It 
Century ulust Suffice to recall one or two of the raoie important 
landmarks For iive-and-twenty years James I, and his 
son after him, attempted the impossible task ol icconcilmg 

‘ StaU Papers (Dorn ), James I, vui 70 
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the Stuart theoiy of kingship with Hie advanang claims of 
Pdrhameni and particularly of the House of Commons 
The first act of the diama closes with the concession of the 
Petition of Right (1628), with the dissolution of Chailes’s 
third Parhament (1629), and the death in the Tower of the 
' proto-mvtjT of Pailiamentaiy independence Su John 
Ehot (1633) The Petition of Right detcimiucd no genei al 
pnnciples, but, aftei oui Enghsh manner, piovidcd ccitam 
remedies foi the moie flagrant of the piaclical grievances 
which had been disclosed by the c\pciicnte of the last 
three yeais Then followed a peiiod of personal govern- 
ment, during wliicli the Ciown was unfettered cithci by 
tlie opposition of Paihamenl 01 by the decisions of an 
mdependent Judiciary Foi devcii ycais (1629-^0) no 
Paihament met , the oidinaiy administiatioii of justice 
was set aside by the Stai Chainbci mid other cxtiaoidmaiy 
tiibunals , money was raised loi the ucccssitios of tlie 
Crown by all maiuici of poculiai expedients , Wentwoilh 
was let loose upon Ii eland (in the main to its advantage) , 

Laud was let loose upon England and even upon Scotlaml, 
with results winch proved fatal to the Stuail Monarchy 
The first signal of over! lesislaiice was given by bcothiud 
To icqmre Scotland to accept Annuiianism at the hands 
of Laud was like asking England to accept Roman Catho- 
hasm at the hands of Phihp IT Intensely national and 
intensely Calvirustic, Scotland ‘bnslled into resistance ’, 
and Charles I was consequently corapollod to meet Ins 
Parliament again 

The Long Paihament spent the fust few monllis of its 'I he l/mg 
existence in breaking uilo fingmcnts the machmeiy of 
' Thorough ’ and m wieaking vengeance upon the leading 
agents of that system Stiafford and laud pmd on tlie uomon- 
scaffold the penalty for the failuic of pcisonal rule etranco 

The fact that it was ucccssaiy, m order to obtain for 
Parhament a contiol ovei the Executive, to have lecouise 
to these ' judicial murders ' affoids conclusive proof that 
a critical tuinmg-pomt in Hic evolution of our Constitution 
had been 1 eached Ecclesias tical issues of lugh significance 
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hvmg ui the balance , but, on the pohtical side, the core 
of the contest of the seventeenth century centred m tlie 
struggle for the control of the Executive As to the 
existence of a parliamentaiy Legislature there was no leal 
question Bacon and Strafloid were at one with Hiiot and 
Pym as to the advantages derived by the Monarchy from 
the penodical meetings of an elected Legislature 

' Look on a Paihament as a certain necessity, but not only 
as a necessity , as also a umque and most precious means for 
umtmg the Crown with the Nation, and proving to the world 
outside how Englishmen love and honom then Kmg, and their 
Kmg trusts his sub]ects Deal with it frankly and nobly as 
becomes a kmg, not suspiciously like a huckster m a bargain 
Do not be afraid of Parliament Be skilful m calhng it , but do 
not attempt to ‘ pack ’ it Use all due adioitness and know- 
ledge of human nature, and necessary firmness and majesty, m 
managing it , keep umuly and mmchievous people m their 
place , but do not be too anxious to meddle, " let natuic 
work " , and above all, though of comsc you want money 
from It, do not let that appear as the chief oi real cause of 
calling it Take the lead m legislation Be ready with some 
mterestuig or unposmg pomts of leform or pohey, about which 
you ask youi Parhament to take counsel with you Take caie 
to " frame and have leady some commonwealtli bills, that may 
add respect to the King's government, and acknowledgement 
of his care , not wooing bills to make the Kmg and his giaces 
cheap , but good matters to set the Parliament on woik, that 
an empty stomach do not feed on humour ” ' 

Such was, m substance, the sagaaous advice tendeied 
by Bacon to James I Between Crown and Parliament 
there could m his view be no essential antagonism And 
Bacon’s language is echoed in that of Sii John Eliot 

' Foi the Kmg’s Pieiogative no man may dispute against it , 
it bemg an inseparable adjunct to regahty For the pi mlcgo 
of Parhament they have been such and so esteemed as ncithei 
to detract from the honour of the Kmg, noi to lessen Ins 
authority This methmks should endear the cicdit of our 
Parhaments that they mtrendi not upon but extend the 
honour and powei of the King Paihament is the body the 
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Ring js the spin! , the author of the being of Parhament 
What prejudice oi injury the King shall suffer, we must feel ’ 
While, however, there was httle difference of opinion as 
to the existence of a Parhament there was much as to its 
functions Bacon would have had it vote taxes, help to 
make laws, and keep the King well mformcd as to the 
state of pubhc feehng The functions of Parhament were, 
in a woid, to be legislative, taxative, and informative To 
these Pym and his party desired to add a fomth and to 
give to Parhament an effective control ovei the Executive 
To this extension of functions the older fashioned constitu- 
tionalists, Bacon, Straffoid, Hyde, and the like, strongly 
demurred That Paihament should be peimittcd to 
meddle m the ‘ mystciies of State that it sliould interfeie 
m the mtncacies of foreign policy, tliat it should picsume 
to exercise a contmuous contiol ovei the Executive, that 
it should hold the seivants of the Crown lesponsiblc to 
itself, was unthinkable This was, however, the pomt on 
which Irom the outset of tlie contest Ehot, and aftei hun 
Pjun, laid most stiess ' That His Majesty be humbly 
petitioned by both Houses to employ such coimsellois, 
ambassadois, and othei muusteis, in nuuiaging liis 
business at home and alnoad as the Paihament may have 
cause to confide m, without which we cannot give His 
Majesty such supphes foi suppoit of his own estate, 1101 
sudh assistance to the Protestant paity beyond the sea, as 
IS desired ' ^ So lan the most signihcant clause in tlic 
Grand Remonsirame of 

The Civil War ensued The Kmg paid the penalty foi 
the failure of his appeal to arms (1649), and his death was 
qmckly followed by tlie abolition of the Monarchy 
On 17 March 1649 the Rump of the I^ng Paihament 
employed such lemnant of legal authonty as it still 
retained to pass an ' Act ' abohsLaiig the office of kmg. 

‘ Wheieas ’, so the ' Act ' ran, ' Charles Stumt, late King of 
England, Iieland, and the tcnitoiies and dommions theioimto 
bclongmg, hath by authonty derived from Paihament been 

^ Orafui Remotiitrance, § 197 
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and 13 hereby declared to be justly condemned, adjudged to die, 
and put to death for many treasons, mm ders, and other hembus 
ofiencea conmutted by him And whereas it is and hath been 

found by experience that the office of a kmg is unneccssaiy, 

buidensome and dangerous to the hberty, safety a^d pubhc 
interest of the people, and that foi the most part use hath been 
made of the legal power and preiogativc to dfipiess and 
impoverish and enslave the subject be it, therefore, enaeted 
and ordamed that the office of kmg shall not henceforth 
reside m or be exercised by any one single person , and that no 
one person whatsoever shall or may have or hold the office, 
style, digmty or authority of King of the said kmgdoms oi 
dominions ’ 

rho It was comparativdy easy to get nd of the Monaich , it 
was much more difficult to get nd of the Monaichy The 
tectorate ‘ Rump ' made a bold bid foi Sovereignty, peipetual, 
unrestiained, and undivided , but Ciomwell and the army 
intervened to prevent this usuipation , and Cromwell, httle 
to his liking, found himself invested with an authoiity 
limited only by the necessity for lelaiiung the loyalty of 
his Ironsides To devolve upon a representative Assembly 
some portion of his heavy responsibility was the immediate 
and constant anxiety of Cromw ell Hence the suramonmg 
of the convention of Puntan nobles commonly known as 
Barebone’s Parhament A few months sufficed to demon- 
strate the failuie of this expenment, but Ciomwell 
nevertheless persevered The Jn'itrtimjit of Governm&nt 
provided for the election of a smgle-chamhei cd Legislature 
Its biief but stormy existence proved that, though the 
Stuart monarchy was overthrown, the problem which had 
divided the Stuart monarchs and their parUaments was 
stih unsolved Ciomwell was no more disposed than 
Strafford or Chailes I to suboidmate the Executive to the 
Legislature Nay , he was not even willing to concede to 
Pailiament constituent powers Legislate they might, and 
frecsly, but it must be within the four comers of the 
‘ Instrument ’ , circumstantials only were within their 
competence , ‘ Fundamentals ' they must not touch 
This suboidmate position Parhament was unwilhng to 
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accept, and at the first legal opportunity it was dissolved 
.by* the Piotector Cromwdl and many of his wisest 
counsellors behoved that the breakdown of the evperinient 
was duo to the unicameral stiucture of the Parliament 
Consequently a second attempt was made with a 1 enovated 
' Upper Hguso ' , but with no bettei lesults The old 
difScultiesi leappeared Cromwell had summoned Parha- 
ment to make laws , they claimed the right to revise the 
Constitution and to criticize the Executive They forgot 
that, disguise it how he might, the monarchy of Cromwell 
lestcd upon the swoid Had Stra/Ioid been master of 
Ciomwell's legions the proud Lieutenant would have made 
short woik of the Long Parliament That Ciorawcll was 
honestly anxious to assign to an elected paiharaeut a place 
m the Constitution can be denied by no unpiejudiced 
person , but it was a stiictly suboidinate place On their 
lefusal to accept it, they had to go 
But Ciomwcll left no successor His son Richaid, 
though installed as Protector, was a pool cieature and 
qmte unequal to the task of rcconcihng the militaiy and 
civil poweis Army and Parliament wcie once moie at 
loggeiheads , ,ill classes, paiticiilaily the meichants and 
the lawyeis, cned loudly foi a ‘ settlement and tlie 
weakness of Olivci’s successor soon drove home a percep- 
tion of the tiuth tliat without a lestoiation of tlic heredi- 
tary monarchy there could be no perm.inent settlement 
The Restoration had, therefoie, a threefold significance nio 
it marked, pnmaiily indeed, the tnumph of the monartlu- 
cal pimciple , it marked not less clcaily the tnumph of 
the paihaiucnLaiy pnnciple , but, above all perhaps, it 
marked an emphatic lepudiation of govcinraent by the 
sword 'No Bishop, no King' was the foimula which 
embodied tlic alliance between the Ciown and the Chuich 
' No King, no Paihament ’ might, with equal significance, 
have been adopted as the motto of the Rcstoiation of i6(io 
It soon, however, became manifest that the Stuarts had 
learned their lesson veiy imperfectly The native shicwd- 
ness and the extiaoidmary pohtical adioitncss of 
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Charles II enabled him to outmanoeuvre the Whigs, who 
were almost as blind as the Stuart kings to the moiaf of , 
recent events If the Long Parhament and the Civil War 
proved that England had outgrown the idea of personal 
monarchy, the eqieiience of the fommonwe^th and 
Protectorate proved that England could no^ aifoid to 
dispense with the pnnciple of hereditary kmgship 
Dryden sang 

Our temperate isle will no extremes sustam 
Of popular sway, or arbitiary leign , 

But slides between them both mto the best. 

Secure m freedom, m a monarch blest ^ 

Was freedom secure under the later Stuarts? The 
folly of the Whigs, in pressing foi exclusion, penmttcd 
Clwles II, despite accumulating unpopulanty, to retain 
the throne until his death James II had moie conscience 
but less dextenty With pei verted mgenmty he conti ived 
simultaneously to ahenate Anghcans and Nonconformists, 
Tones and Whigs, the coimtry gentlemen and the tradeis 
of the towns The crisis of 1688 found him, therefore, 
almost fuendlcss, and a relatively small and essentially 
ohgarchical party was able to effect a transference of the 
Crown with a minimum of faction and vutually without 
opposition 

The Burke, m his anxiety to confound the error of those who 
^ oJ desiied to establish a parallel between the English Rovo- 
iSBS lution of 1688 and the French Revolution of 1789, unduly 
accentuated the conservative character of the former 
Did we, then, assert the nght to ‘ choose our own governors, 
to cashier them for misconduct, or to ftame a Government 
for ourselves ' ? Far from it There was, it is true, 

' a small and temporaiy deviation from the strict order 
of a regular hereditaiy succession ', but m the Declaiation 
of Right all possible mgenmty is employed to keep from 
the eye ‘ this temporary solution of continmty , whilst 
all that could be found m this act of necessity to counte- 
nance the idea of an hereditary succession is brought 

• Tft* Medal 
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forward and fostered and made the most of . . So far 
from thanking God ‘ that they had found a fau' oppor- 
tumty to assert a right to choose their own governors or 
make an election the only lawful title to the Crown, 
Parlianaent ' threw a pohtic, well-wrought veil over every 
circumsta®ce tending to weaken the rights, which, in the 
meliorated order of succession they meant to perpetuate ; 
or which might furnish a precedent for any future depar- 
ture from what they had tten settled for ever Had the 
nation or its leaders wished to ' abolish their monarchy ' 
that was the obvious opportunity. They deflnitdy 
renounced it, and reasserted the ancient and prescriptive 
theory of monarchical succession. A slight deviation was 
necessary ; but the utmost care was taken that it should 
be the slightest possible. 

' A State without the means of some change is without the 
means of its conservation. Without sudi means it might even 
risk the loss of that part of the Constitution which it wished 
the most religiously to preserve. Tlie two principles of 
conservation and correction operated strongly at the two 
critical periods of the Restoration and Revolution, when 
England foimd itself without a King.' *• 

The nation had, at both those periods, ' lost the bond 
of union in their ancient edifice Did they, therefore, 
' dissolve the whole fabric.' On the contrary, they 
‘ regenerated the deficient part of the old Constitution 
tlirough the parts which were not impaired '. 

Some allowance must be made for the circumstances 
under which the Reflections on the Revolution in France 
was written. Burke's point of view had perhaps been 
somewhat modified since the time, twenty years earlier, 
when he indited the Thoughts on the Causes of the Present 
Discontents. Yet the constitutional tlieory expounded in 
1790 was undeniably sound. The Revolution of 1688 was 
essentially a Conservative movement. The legal and tech- 
nical prerogatives were not thereby materially affected. 

Nevertheless this epoch is commonly, and, in one sense, 

* French Revolution, p. 49. 
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Efleci oi nghtly, selected as the dividing line between the old 
system and the new , as the real begmning of constifu- 
tionaJ as opposed to peisonal monarchy , the suboidma- 
tion of the Executive to the Legislatmc , the responsi- 
bility of the Clown and its Mmisteis to Paihamcnt 
This paradox can be fully resolved only wh^n we pio- 
ceed to deal with the evolution of the Cabmet Meanwhile 
we may summaiily indicate the combmation of circum- 
stances by which the change was inducctly biought about 
Considerable impoitance must no doubt be attached to 
the change m the person of the Monarch ' It was wntes 
Macaulay, ‘ even more necessary to England at that time 
that her King should be a usurpei than that he should be 
a hero There could be no seamty foi good government 
without a change of dynasty It had become mdis- 
pensable to have a sovereign whose title to the thione was 
bound up with the title of the nation to its hbertics ' The 
pomt IS put with characteiistic exaggeration • Wilham III 
was not a ‘usurper’, he did not represent a new 
‘dynasty’, still less did his wife Nevertheless, the 
‘deviation’ was sufficient, as m the parallel case of 
Henry IV, to maik a real change m the relation of the 
Crown to the nation, and to register an important stage in 
the evolution of the supremacy of Parhament 
Keralor To the Same result the mcreased legulonty m the 
meetmg of Parhament itself materially contributed It 
meni -(vas impossible that the Executive should be really 
responsible to the Legislature so long as the meetmg of 
the latter was uregular, capnaous, and uncertam The 
impossibility of dispcnsmg wnth a standing army, the 
jealousy wiffi which its recent estabhshment was regarded, 
and the necessity foi the annual renewal of the Act upon 
which its discipline depended, secured, by a device charac- 
teristically devious, the annual meetmg of the Legislature 
The change in the mode of granting supphes to the 
Crown, and the institution of a Civil List, supplied a 
further conlnbution to the same result Hitherto the 
Kmg had borne the whole chaigc of government 
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between the royal revenue and the national revenue there 
had been no distinction Under Chailes 11 , indeed, the 
Commons had successfully mamlamed their exclusive 
nght to determine ‘ as to the matter, measure, and tune 
of every’ tax ’, and the pimciple of the appropnaLion of 
subsidies to paiticular piu poses was defimtcly cstabhshed 
But It IS with the Revolution that the effective contiol of 
the House of Commons over national expenditure ically 
begms To Wilham III Parliament voted a levenue of 
£1,200,000 a year, of which £700,000 was appropiiated to 
the support of the Royal Household, the personal expenses 
of the King, the ija3mient of civil officois, &c , the icst 
bemg appropiiated to the moie gciicral expenses of 
administration Geoige III, in letmn foi a fixed Civil List, 
surrendered his mteiest m the heicditaiy revenues of the 
Crown Wilham IV went fartlici, and suircndeied not 
only the heieditary revenues but also ceitam miscellaneous 
and casual sources of icvenue in letmn for a Civil List 
of £510,000 a yeai divided into five departments To 
eadi of these a specific annual sum was assigned, and at 
the same time the Civil List was fiuthei reheved of ceitain 
extraneous charges which weie properly national 01 pailia- 
mentary The process was completed at the accession of 
Queen Victona, when the Civil List was fixed at £385,000, 
(hstnbuted as follows (i) Piivy Purse, £60,000 , (2) 
Household Salaries, &c , £131,260 , (3) Royal Journeys, 
&c ,£172,500 , (•!.) Royal Bounty, £13,200 , (5) Uiiappro- 
pnated, £8,040 At the same time oppoitimity was taken 
finally to transfer to Parhament aU chaiges propeily 
mmdentto the maintenance of the State ^ as distinct fiom 
the personal expenses of the Sovereign Thus, as Erskinu 
May well remaiks, 

‘ while the Civil List has been dunuiished in amount its rohef 
from charges with which it had foiraerly been encumbeiedhas 

' Tho Clown sUU enjoys tho rovonuos of tin. DuUnes of Lancaster 
and Cornwall, tho lattoi being part of tho appanage of tho Piinco of 
Wales The foimei now yioldb to the Ciown a net revenue of ^60,000 
a year , the lattei p'lid over to the Pimce of Wales (tor tlio yoar igai) 
iZ3-73^ > the gross revenue for the same yoar amounting to ^£194, 020 
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placed It beyond the reach of rmsconsti action The Ciown 
repudiates the indiiect influence exeicised m loimer reigns and 
IS free ftom imputations of coiruptions And die contmual 
mcrease of the civil charges of the Government, which was 
formeily a leproach to the Crown, is now a matter fpr winch 
the House of Commons is alone icsponsible In this, as in 
other examples of constitutional progress, appaicnl enaoach- 
ments upon the Crown have but added to its true dignity, and 
conciliated moie than evei the confidence and affections of the 
people ’ ^ 

Edward The sum voted to Queen Vicloiu proved in the latei 
yeais of the ragn quite madequate, despite the economical 
administration of the Household, to the maintenance of 
the loyal state The Civil List of Kmg Edwaid VII was 
accordmgly fixed, after a careful scrutmy at the hands of 
a Select Committee, at ^470,000, to which weie added 
grants of £ 20,000 foi the Duke of Cornwall and Yoik (now 
King George V). ,fio,ooo for the Duchess, and an annuity 
of ;£i8,ooo toi the]omt line of the King’s thiee daughters 
Pensions of £ 25,000 a yeai were at the same tunc voted to 
the servants of the late Queen Victona , and two giants 
of a contingent nature were provided foi an annuity of 
£70,000 to Queen Alexandra ui the event of hei surviving 
the King and of £30,000 to the Duchess of Yoik in a 
similar contmgency 

The This provision, as Sir Michael Hicks-Bcach who was 
S'S responsible for proposing it justly observed, was a 
moderate one The nation may mdeed be said to have 
made a very advantageous bargain with the Crown in view 
of the fact that the value of the heieditary revenues 
sunendeied by the Crown increased dunng the leign of 
Queen Victona ftom £245,000 to £452,000 a yeai Wlicn 
George III came to the throne in 1760 the net revenue was 
only about £11,000 

The ‘ hereditaiy revenues ’ are deiived mainly from 
Crown lands, mdudmg mines, and aie managed by tlie 
Commissioners of Woods and Forests,® under the ex-olliao 


* ConsMutwnal Hishry, i 347 


• Now ' Crown Lands ' 
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presidency of Uie Minister of Agncultnre and Fisheiies 
TecdmicaJly, they also include the hereditary E\cise 
duties granted to Charles II, but long in abeyance, the 
compensation for wuic licence revenue, and the hercditaiy 
post offiie revenue Foi the ycai ended 31 Maich ic)24 the 
net sum pa;d over by the Commissioners to the Exthcquci 
amounted to no less than £920,000— a sum vastly ui cvccss 
of the cost to the nation of the Monarchy and aU its 
appurtenances 

On the death of Kmg Edward VII a Select Conumtlee CmlLiti 
was again appointed to consider the new Civil List They 
satisfied themselves that ' the provision made 111 iqojc 
was adequate, but not more than adequate foi the pi opci 
mamtenance of the digmty of the Crown ’ Iho Civil Inst 
was accordingly h\cd at £470,000 as bofoic , 111 adchtion 
to which provision was made loi other mcmbcis of the 
Royal family— mdudmg the annuity of £70,000 to the 
Queen Mother— amounting to £146,000 a yeai , £18,000 foi 
pensions to the seivants of tlic late Kmg, and contingent 
grants as follows ; to the Queen, diould she suivivc the* 

King, £70,000 , to a possible Princess of Wales, £10,000, 
and £30,000, m the event of widowhood , loi tlic King’s 
younger sons, £10,000 a year each at majouty and an 
additional £15,000 on maniage, and for the Krug's 
daughters, £6,000 a year each at majoiiLy 01 niaruagc 
It was understood that Paihamcnt should not be asked to 
provide lor the childien of the younger membets of the 
Royal Family 

Allowing, then, foi every possible contingency tlic State, 
it will be seen, is amply secured against any ddicit on the 
balance sheet of the monarducal eslablislimeiit It was 
mdeed argued, in iqio, that the revenues of tlie two 
Duchies ought to be sunondmed to UieStatc. Mr Balfour, 
however, had no difiicully m proving that the Dudiies 
were m a diilerent category both horn oidmaiy Ciown 
lands and from the pnvate property of tire Sovereign, and 
It was geneially agiced that the successful management 
of botli Estates had completely cut Hie ground from 
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under the feet of those who desired a change in the historic 
manner of dealing with them. ^ 

The alteration in the mode of granting supplies to the 
Crown, the institution of a Civil List, was, however, only 
one of several indications of a profound change in the 
position of the Crown and the conception of, Monarchy. 
With other indications and implications of that change 
the next chapter wiU deal. 



3iXIV THE PROBLEM OF THE EXECUTIVE ( 2 ) 
ConsMutioml Monarchy 

‘ A Contitutional Munarchy, ocLording to Uio classic aphousm oi 
M. Thiera is one m which the King icigns but does not govern Tlus 
highly arblicial amngement la commonly t ikcn to bo coeval with tho 
Monaiohy of England It tamo mlo txislonce a century and a half 
ago The fust Constitutional kmg was Gemgo I Goi dwin Smuii 
‘ The direct power of tho Kmg of England ib very considerablo His 
indirect and far more ceitain powat is great indeed ' — B urkl 
' The acts, tho wislios, the cvamplo ol the Sovoreign in thn. countiy 
are a real power An immense reverence and tender affection await upon 
the person of the one peimanont and ever foiUiful guardun of the 
fundamental conditions of the Constitution W E Gladstone (19th 
centuiy) 

' You cannot make a icpubhc of tho British Commonwealth of 
Nations '—G enbral J E Smuts (aolh century) 

CONSTITUTIONAL Monaichy is one of lliose ciuious Comu- 
yct cliaraclciistic contiadictions wlucli aie almost umn- 
telligible save to the native boin Tlie device is pre- 
eminently a pioduct of politiul conditions which wcie foi 
a long time pecuhai to England A Roman commentdlor 
upon the Teulomc polity was luturally stiuck by the 
himted authouty of the ' Kings ’ of the German tiibes.^ 

We have long been taught to beheve that the Saxon 
kingship, when it 1 e-emcigcd on Enghsh soil, was similarly 
limited A great English juiist of the thirteenth century— 
a penod of advanced, not to say piecocious, pohtical 
theones— laid paiticulm emphasis upon the limitations 
imposed upon ilie loyal authouty by tho 'cuna'® 
Another great juiist, wilting undei the Lancastrian i6giine, 
taught lus loyal pupil, Heniy VI, that a ‘ King of England 
cannot at his pleasuie make any alterations in the laws of 
the land for the natui c of his Government is not only legal 
but political ' ® Wliat n moie remaikable is that tho 
judicious Hooker, writing at the apogee of the ludoi 
^ lacituT, Geimma * Bracton((f 13SC) 

• Su John Eortobcue, Bi. Laudtim', Legum Angltae Foilorouc's 
refeiencB is lo tho dualybu. of Thomas Aquinas, De Rogmm rnnetpum, 
cf supra, c u 
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dictatorship, dared to renoind his contemporaries that 
‘ what power the King hath he hath it by law, the bounds 
and limits of it are known 

The Stuarts, imbued with the Gallican rather than the 
Anglican doctrme of kingdiip, would have none of this 
illogical compromise. ' As for the absolute prerogative 
of the Crown, that is no subject for the tongue of a lawyer 
nor is it lawful to be disputed. It is atheism and blasphemy 
to dispute what God can do ; good Christians content 
themselves with his will revealed in his word, so it is 
presumption and high contempt m a subject to dispute 
what a Kmg can do, or say that a King cannot do this or 
that ; but rest in that which is the King’s revealed will m 
his law.’ In this manner did James I address his Privy 
Council in i6i6. Similarly he wrote in his True Law of 
Free Monarchies : ‘ A good King will frame all his actions 
according to the law, yet is he not bound thei-eto but of his 
own goodwill.’ Unfortunately for his people and unfortu- 
nately for his House, James I brought to the task of ruling 
Puritan England the mind of a Scotch metaphysician and 
the traditions of French absolutism. The liarvest was 
reaped in the Great Rebellion, and in the ‘ Revolution 
Settlement ' of 1688. 

To that settlement the advent of ' Constitutional 
Monarchy’ is commonly ascribed. Yet the transition 
from personal to parliamentary government was, in fact, 
very far from complete under Williani III, or even under 
Queen Anne. The policy of England from 1689 to 170a 
was the policy not of any Minister but of the King himself, 
King V^illiam undoubtedly found himself hampered, if 
not frustrated, by Parliament in some of his continental 
designs ; but despite opposition he carried them tlirough. 
Even Queen Anne, though not endowed with high capacity 
or strong character, imparted a distinct personal bias to 
the politics of her reign. 

The A Constitutional monarch was defined by M, Thiers as 
one who reigns but does not govern. If we are to accept 
Dynasty the aphorism as accurate we must date the transition from 
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personal to Constitutional rule from the neict leign — that 
of teorge I 

The accession of a King who, despite English blood, 
was m all essentials a foicignei, the piolonged ascendancy 
of a gicat Mimstei under whom the Cabinet for the first 
time assumed its modem form, and the development of 
Paity organization xn Parliament itself— all these con- 
tiibuted to the process 

Recent historical rescardi has consideiably modified the 
pieviously accepted view tliat the eltective power of the 
Clown was entiiely cchpsed dmmg the leigns of Geoige I 
and George II, but such influence as the Ciown exeicised 
was felt more decisively in Euiopcan than m domestic 
pohtics 

With the accession of George III theie was, however, 
a leal levival of the monarchical idea The young King 
came to the thionc saturated with the prmciplos of Bolmg- 
bioke’s Patriot Kina, and determined, m lus own poison, 
to put them to the test of piactical experiment His own 
personahty and the pohtical circumstances of the houi 
were alike favourable to its success In almost every way 
the young King stood m marked contrast to his immediate 
piedecessois The first of his dynasty who could be 
regarded as English, he lathcr overplayed the pait , but 
he was simple, manly, and unaffected , his pnvato life 
was above lepioach, and Ins courage, both moral and 
physical, was magnificent Intellcctu.illy he was below 
the aveiage, with all the obstmacy of a lathei stupid man , 
but his pie]udiccs, whidi were numerous, fortunately 
comcided witli those of the great mass of his subjects 
And he had this further advantage The pohtical forces 
which dunng tlie last hall-ccnluiy had rivalled and even 
echpsed tliat of tlic Crown were palpably weakening 
Paihament was bccommg every year more ohgarchical 
both m temper and in composition ' You have taught 
me ', said George II to Pitt, ' to look elsewhere than to tlie 
House of Commons foi the opimon of my people ' The 
lesson was not lost upon his giondson Increasingly 
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oligarchical, Parhament was also increasingly disorganized 
Since the fall of Walpole the gieat Whig paity had rapidly 
disintegrated , it was broken up into factionb and groups, 
and could offei little effective lesistance to concentiated 
and sustained attacks The King pi essed home has advan- 
tage with unremitting industry and unflagging ai dour He 
woiked like an election-agent, and dined on boiled mutton 
and turmps, in order that he might spend his enormous 
mcome m the purchase of the House of Commons Burke 
probably exaggerated the cohesion of the ' King’s fiiends 
but as to the reahty and extent of the King’s personal 
mfluence upon pohUcs theie can be no queston ' Eveiy 
one’, wrote Hoiace Walpole, ‘ ran to Court and voted for 
whatever the Court desired ' The personal influence of tlie 
Kmg 1 cached its zemth durmg the mnustry of Lord North 
(1770-82) But even before the faU of his favounte 
Mmister it was on the wane The disasters of the Amencan 
Wdi, disasters laid, not wholly without justification, at the 
Kmg’s door , the acceptance of Mr Dunnmg's histone 
resolutions (1780) , ® above all, the ferment created by the 
Kmg's personal mterposition to defeat Fox’s Ind%a Btll, 
senously damaged the prestige of the Crown Pitt came 
to the King’s rescue m 1783, and five years later the haticd 
of opponents was changed to pity by the oncommg of 
insamty, which, fitful at first, became permanent m 1810 
?v^ Under the Regency (1810-20) and the reign of Gcoige IV 
WjiUam the popularity if not the power of the Crown markedly 
dechned Geoige IV had more brains than his fathei , but 
much less conscience, and there can be no question that 
the scandals of his private life, combmed with his obstinate 
resistance to all reform, senously impciilled the existence 
of the Monarchy On the Contment the restored 
Monarchies were on tnal , even in England theie weie 
plenty of aitics hostile to the institution ' Oh, that the 
free would stamp the impious name of Kmg mto the dust ' 

* Cf Thoughts OH the Causes of the Present Discontents, passim 

• The iirai of them ran ‘ that the inJluenco of tho Ciowu liu 
inoieasod, is increasing, and ought to be diminished ' 
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was^an aspuation which if infrequently uttered was widely 
enteitained Nothing but the unpopularity of the King 
could have confeired so much populaiity upon his un- 
happy but undeseivmg Queen Neveitheless it would be 
a mistaksto undeirate the practical influence of Geoige IV 
upon pohtiQS His ahenation from the Wlug fi lends of his 
youth kept the Tones in powei in 1812, and throughout 
the whole of his legency and leign Biougliam asked the 
House of Commons to declare that the influence of the 
Crown was ' unnecessaiy for maintaiiung its constitutional 
pierogatives, destiuctive of the mdcpcndence of Paiha- 
ment and inconsistent with the wcU-governmg of the 
realm ’ It is significant that, unhke Dunning’s resolutions 
of 1780, Brougham’s was negatived by a Luge majonty 
But that the country would have toleiated a succession 
of George IV’s is unlikely 

To George IV there succeeded m 1830 liis biother, 
Wflham IV, a sailor, bluff, gemal, and kmd-heaited, but 
entuely lackmg in dignity, not to say m decorum Under 
him the popularity of the Crown was lestorcd, but its 
dignity was still further endangeied 

Su(± was the situation which conhontod tlie young Queen 
Princess, called to the thione, as Queen Victona, by her 
uncle’s death m 1837 ‘ Since the centuiy began as one 
of her biographers pungently puts it. ‘ theiehad been three 
Kmgs of England of whom the first was long an imbe- 
cile, the second won the reputation of a piofligate, and the 
third was regarded as little better than a buffoon ’ ^ It 
was, therefore, the young Queen's first task to le-ustabhsh 
the Monaichy in the lespocl and affcctioii of the people 
Moie paitioularly was it her function to win the confidence 
of the middle classes who had lately, by the revolution of 
1832, become supieme m English pohtics For this task 
she was exceptionally qualified ' It was ’, says Mr, Benson, 
supremely fortunate that the Queen by a piovidential 
gift of temperament thoioughly understood the middle 
class point of view ' ® How well she succeeded in concdiat- 
* Lee, Qwfti Vtclorta, p si * Queen Victona’e Letters, 1 z8 
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mg to the Crown the affectionate legard of hei people^the 
history of her long reign eloquently tells But it would 
be misleading to suppose that her success was immediate, 
or, until the last two decades of hei leign, complete The 
cartoons of Punch reflect with smgular accuracy the pubhc 
sentiment In the earher half of the icign lhey«uc far from 
complimentaiy to the Queen, and to the Pimce Consoit 
they are something less ftan respectful In latei yeais the 
tone changes The change is clearly due to something 
moie than length of da3re The first impulse to it came 
perhaps from acknowledged misjudgement as to the Pmice 
Consort 

"We know him now all uanow jealousies 
Are silent , and we see him as he moved, 

How modest, kmdly, all accomplish’d, wise. 

With what sublime repiession of himself. 

And m what limits, and how tendeily , 

Not swaying to this faction, or to that , 

Not malmg his high place the lawless peich 
Of wing’d ambitions, nor a vantage ground 
For pleasure , but through all this tract of years 
Wearmg the white flower of a blameless life 
It was shortly after the death of the Pnnee Consoi t that 
Mr Walter Bagehot published his remarkable study on 
The English Constitution His chapter on the Monaiehy 
opens with the followmg words 

The Mid- ' The use of the Queen m a dignified capaaly is mcalculable 

MoeS^ Without her m England the piesent English Govommont would 
^ fail and pass away Most people, when they read that the 
Queen wilked on the slopes of Wmdsor— tliat the Pnnee of 
Wales went to the Derby, have imagmcd that too much 
thought and piommence were given to httlc thmgs But they 
have been m error , and it is mce to trace how the actions of 
a retired widow and an unemplojred youth become of such 
importance ’ 

The passage is noticeable for severed reasons Bagehot 
was a genume behevei in the Monarchy as an institution 
and a smeere admirei of the Monarch , but his lone is 
obviously half-contemptuous and would uow be generally 
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resented as barely decorous For reasons which wiU be 
disclosed presently, the pohtical position of the Crown is 
far better understood and more highly appreaated than 
was the case half a century ago On the other hand 
BagehotSe analysis of the non-pohtical functions of the 
Monarchy qould even now hardly be improved upon He 
describes the Crown as the pivot of the ‘ dignified part of 
the Constitution ’ It is an ' mldhgible ’ headpiece and 
consequently calls forth feehngs towards the Government 
which no form of repubUcan institutions can evoke 
' Royalty is a Government m which the attention of the 
nation is concentrated on one person doing interesting 
actions A Repubhc is a Government m which that 
attention is divided between many who aie all doing 
uninteresting actions ’ Again ‘the Monarchy strengthens 
our Government with the strength of rehgion ’ , it appeals 
to sentiments which are not the less real and not tlie less 
strong because they are impalpable It is valuable, also, 
as excluding competition for the headship of society , and 
above all as the guardian of the ' mysteiy ’ of the Constitu- 
tion It ‘ acts as a disguise ’ , ‘ it enables our real luleis 
to change without heedless people knowing it ’ 

Pdssmg to the pohtical functions of the Crown, Bagehot, Political 
like most other commentatois, confessed his inability to 
pieice the veil of the m5rsteiy m which the pohtical action Crown 
of the Sovereign is wisely emvrapped ‘ We shall never 
know but when Histoiy is written our children may know 
what we owe to the Queen and Pnnee Albert ’ Something 
of the debt is known A portion of the veil has been 
already withdrawn Matenals for an historical judgement 
are rapidly accnmulatmg The Ltves and Letters of 
leading statesmen of the Victorian eia have disclosed 
much , the thiowing open of aichives has revealed much , 
the Letters of Queen Victoria heiself, though edited with 
care and reticence, have perhaps done more Uian any 
other smglc pubhcation to draw aside the veil To what 
extent has the withdrawal lendeted necessary a modifica- 
tion of Constitutional theory ? 
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Under a Constitution so flexible as our own much must 
evidently depend upon the personal equation "the 
chaiacter even of a stnctly Constitutional Sovereign 
necessarily counts for a great deal Year by year the 
character of Queen Victoria stands more cleailywevealed 
as that of an exceptionally capable woman, stijang of will, 
and passionately devoted to duty Such a chaiacter, 
combined with an expenence which, as the days of her 
long reign lengthened, far surpassed that of any Mimster, 
must needs have left a profound impiess upon the day- 
by-day working of the Constitution 
Apart from this somewhat elusive influence the English 
Sovereign possesses certam formal prerogatives which it 
may be convement, at this point, to indicate 
Right of The Kmg has, firstly, the right of appeal hom Pailia- 
ton nisnt to the masters of Parhament, from his own advisers 
to the pohtical Sovereign before the expression of whose 
dehberate will the legal Sovereign must bow Foi, as 
Mr Dicey justly observed, ‘ the whole current of modem 
constitutional custom mvolves the admission that the 
final decision of every grave pohtical question now belongs 
not to the House of Commons, but to the electors as the 
representatives of the nation ’ ^ This nght of dissolution 
the Kmg would be compelled to exercise if he were unable 
to find a Ministry wflling at once to accept responsibihty 
for his acts and at the same tune able to secme and ictam 
the confidence of the House of Commons But it is 
evidently a weapon which he would hesitate except m the 
last lesort to employ And for an obvious reason An 
adverse verdict would create a situation almost mtolerable 
The position of the King would be that of a mastei who 
has given notice to servants and has been compelled by 
circumstances to retam them on their own terms The 
older books taught that Wilham IV ventured to employ 
this weapon against the Whigs m 1834, when, having 
dismissed the Melbourne Ministry, he dissolved Parhament 
m the hope ot securmg a majonty for Su Robert Peel 

> Letter to The Times, 15 Sept 1913 
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The inadent is capable of other explanations and the 
Mel!>oume Papers make it dear that the Prime Minister 
was, to say the least, a consenting party Peel, however, 
when he took office, was undei the impiession, eironeously, 
as we now know, that Melbourne had been dismissed by 
the Kmg, and he recognized that by taking office he had 
made himself responsible for the dismissal ‘ I should ', he 
said, ' by my acceptance of the office of First Mimster 
become techmeaUy if not morally responsible for tlie dis- 
solution of the precedmg Government though I had not 
the remotest concern in it ’ ^ 

That the Sovcieign excicised this prerogative m 1784, The cnsia 
1801, 1807, 1832, and 1839 IS undemablc He was, in no 
dubious accents, invited to exeiasc it agam in the autumn 
of 1913 The cnsis over the Insh Home Rule Bill of 1912, 
and the opeiation of the Parliament Act (1911), had at 
that time become acute Mi Geoige {now Viscount) 

Cave expressed the hope that, if Mr Asquitli’s Mmistiy 
should prove obdurate in their refusal to lay the daims of 
Ulster befoio the elcctoiate, the Sovereign would ' exeicise 
his imdoublcd nght and dissolve Parliament bcfoic the 
commencement of the next Session ' ® Mi Balfour 
appealed to the Government spontaneously to advise the 
comse recommended by Mi Cave ’ They dechned to do 
so The Clown could not, while retaining the Asqiuth 
Mmistry, by an exerasc of the pierogative have appealed 
over then heads to the electorate That the Ministry 
would have tamely accepted such an affront, 01 the Crown 
have offered it, is unthmkable It would, however, have 
been within the undoubted nght of the Sovereign to have 
sought the advice of an alternative Mmistry, and in the 
event, certam undei the circumstances, of thmr immediate 
defeat m the House of Commons, to have dissolved 
Paihament ‘ The discrcbonaiy power of the Crown ’, 
wiites Dicey, ' occasionally may be, and accordmg to 
constitutional piecedents sometimes ought to be, used to 

> Peel, Memom, u 31 * Tlie Twtts, 8 Sopt 1913 

* Tha Tittm, 10 Sopt 1913 
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stnp an existing House of Commons of its authonjy ’ 
But tlieie IS no disgmsmg the fact that if the electorate had 
1 efused support to the alternative Ministry, the King would 
have found hunself m a position of some embarrassment 
He would, as already stated, have been compelled by the 
electors to take back a body of servants whom propno 
moiu he had dismissed Thus, as so frequently happens 
under our unwntten Constitution, the mattei was, in 
practice, reduced from one of constitutional Convention 
to one of political expediency A course sanctioned by 
law and precedent may well be mjudicious Of its wisdom 
the alternative Ministry must, m the last lesoit, judge 
Refusal Another constitutional right, similai to but qiutc 
Edias^ distmct from the former, belongs unquestionably to the 
Kmg He is entitled to appeal from his Mimsteis to Par- 
hament This is m eftect to refuse to an existmg Ministry 
a dissolution Such cases have frequently arisen m the self- 
govemmgDomimons, though the action of the govemoi m 
refusmg, and sometimes mdeed m granting, a dissolution 
has not escaped cntiasm In Austi aha thei e were no fewer 
than three refusals by Colonial governors m one year ® 

The question of the exercise of this prerogative at home 
was raised acutely in December 1923, when, as a result of 
the General Election, no one of the three parties foimd 
itself in an absolute majonty in the House of Commons 
Had Mr Baldwm, before resignmg office, or Mr Macdonald 
after accepting it, been so ill advised as to ask foi a disso- 
lution of Parhament, the King nught ceitamly have 
dechned to assent to it The constitutional doctrme on 
this pomt was stated at the tune by Mr Asquith m teims 
as lucid as they are unequivocal 

‘ The dissolution of Paihament ’, he said, ‘ is m this country 
one of the prerogatives of the Crown It is not a meie feudd 

^ Law of the CofuMut'Km, p 3^0 

“ For a full discussion of thw question see A B Keith, Eesponstble 
Government tn iht Domtmotts, i 180 seq The point has again (July 
1916) heen raised, m an acute form, by ths action of I^rd Byng 
of Vimy, Govemor-Gonoial of Canada, whose attitude seems to have 
been entuely ' correct’ 
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survival, but it is part, and I think a useful part, of our 
constitutional system for which there is no coimterpart in any 
other country, such, for instance, as the United States of 
America. It does not mean that the Crown should act arbi- 
trarily an(i without the advice of responsible Ministers, but it 
does mean that the Crown is not bound to take the advice of 
a particular Minister to put its subjects to the tumult and 
turmoil of a series of General Elections so long as it can find 
other Ministers who are prepared to give it a trial. The notion 
that a Minister — a Minister who cannot command a majority 
m the House of Commons ... in those circumstances is invested 
with the right to demand a dissolution is as subversive of 
constitutional usage as it would, in ipy opinion, be pernicious 
to the general and paramount interests of the nation at large.’ ^ 

It wiU not escape notice that Mr. Asquith made the 
exercise of this prerogative dependent upon the advice of 
responsible Ministers ; but in seeking that advice the King 
has the right to act on his ov?n initiative, and in the case 
under notice he might well have thought it proper to do so. 

In the particular case Mr. Asquith, after enunciating the 
constitutional doctrine in terms of unimpeachable accu- 
racy, himself rendered the exercise of the prerogative 
unnecessary by helping the Socialist leader to defeat tlie 
Conservative Ministry in the House of Commons, and by 
sustaining him for a few months in office, if not in power. 

There is yet another right incontestably appertaining seieotiot 
to the Crown closely connected with the above. It is tlie 
right of selecting his chief adviser, the Minister who is now 
officially, as well as popularly, styled Prime Minister. The 
King’s choice is, as a rule, very narrowly limited in 
practice, but it is not denied, by any authority entitled 
to respect, that, within such limits, the discretion 
permitted to the Crown is a real one. 

The appointment of the young William Pitt to the Georgo 
premiership in 1783 was the act of the King, and of tlie 
King alone. So also was the dismissal of the Fox-North 
Coalition Ministry. Notliing, indeed, was omitted which ‘ 
could add to the ignominy of their dismissal or could 
‘ The Times, 19 Dec. 1993. 

D 2 



36 PROBLEM OF EXECUTIVE 

emphasize the personal responsibihty of the Kmg JLord 
North and Mi Fox were commanded to return their seals 
by their under-secretanes as a personal intemew would 
be disagreeable to his Majesty Earl Temple, who had 
acted as intermediary between the Kmg and the House of 
Lords, and had been the chief mstrument of ihc Ciown m 
eff ectmg the defeat of the Mmistry, was entrusted with the 
seals for the purpose of formally dismissing the outgoing 
Mimsteib 

The Kmg’s nght to select his own Mim&tei was hotly 
challenged at the tune The House of Commons accepted 
without a division a resolution moved by Mr Coke of 
Norfolk ‘ That the continuance of the present Mmisteis 
m then ofibces is an obstacle to the formation of such an 
administration as may enjoy the confidence of this House ’ 
Pitt, however, stoutly stood his giound He refused to 
resign , he refused to advise a dissolution of Paihamcnt , 
he demed that the appomtment or removal of Mmisteis 
rested with the House of Commons, and boldly claimed 
that Ministers appomted by the Crown weie entitled to 
a fair tnal The yovmg Mmister’s patience and tenacity 
gradually wore down the Opposition, and when, after 
three months of guemUa warfare m the House of Commons 
(December 1783 to March 1784) he at last dissolved 
Parliament, the electorate emphatically endorsed his con- 
tention and approved the tactics by which he had mam- 
tamed it Of Pitl’s opponents upwards of one hundred 
and sixty lost then seats and the yormg Munster was 
earned back to power at the head of a tiiumphanl 
majority 

The This result was, however, a tiiumph for the Kmg not 
Prer^ less than for the Munster George III had, mdeed, staked 

tive far more upon the issue of the election than had Pitt Had 
it gone against him the position of the Crown would 
ceitainly have been humiliatmg and might easily have 
become precanous Many thmgs contnbuted to the 
success of the venture dishke of the Coahtion , loyalty 
to the memoiy of Chatham and admiration foi the spint 
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displayed by his son , apprehensions of an attack on 
‘ property ’ suggested by the proposals of Fox’s India Bill , 
Pitt’s magnanimity m r^ard to the Clerkship of the PeUs , 
his dismteiested zeal for pubhc economy, the stupid 
tactics of*the Opposition , then- ohgarchical temper, so 
sharply contrasted with the populai mstmcts of Pitt , 
theu apparent mistiust even of the limited electorate of 
the eighteenth century , above ah, a genumc enthusiasm 
for the Kmg and his gallant champion But the complete- 
ness of the Kmg’s triumph should not blind us to the 
senous nsks mvolved m the course on which he had 
chosen to embark Failme would plainly have weakened, 
perhaps beyond the possibihty of repau, the position of 
the Crown, it might even have piecipitated a cnsis 
parahel with tliat which occmred five years later m 
France 

As thmgs weie, the outbreak of the Revolution in France 
served to emphasize the victory won by George III and 
Pitt The Napoleonic wars firmly consohdated it. So 
firmly, mdeed, that in the midst of those wars George III 
felt strong enough, if not to dismiss his ally, at least to 
dispense with services wluch he could retain only by 
assentmg to the removal of the last remnants of the 
disabihtics under which the Roman Cathohes still labom ed 
Rather than bieak faith with the Irish Roman Cathohes 
Pitt resigned m 1801 , but so strong was the position of 
the Crown that when the lenewal of the war compelled 
his return to olhee, he was constramed to abandon the 
Catholic cause The refusal of Grenville and his colleagues 
m the Ministry of ‘ All the Talents ’ to do likewise led to 
their fall m 1807 That Geoige III and his eldest son 
reflected on this question the opimons of the great mass 
of their people is probably true , but it is indicative of the 
power of the Ciown that two such kmgs should have been 
able successfully to witlistand sudi Ministers as Pitt, 
Castlereagh, and Canmng 

The long premiership of Lord Liverpool reheved 
George IV of any difliculties with his Mimsters or with 
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Parliament dunng the gieater part of his regency^ and 
nearly the whole of his reign None could be appi chcnded 
with the Duke of Wellington m office WiUiam IV was 
Cl edited with ' populai ’ sympathies, and the Whig Mima , 
ters publicly announced that m promotmg the cause of 
parhamentaiy lefonn they enjoyed not meiffly the confi- 
dence but the support of the new King By 183/I , howcvei , 
the King had become misbuslful of the intentions of 
Loid Grey’s Ministry m rcgaid to the Irish Chmcb The 
resignation of Loid Stanley, Sir James Giaham, the Duke 
of Richmond, and Lord Ripon mtensified his apprehen- 
sions (May) , the lesignation of Lord Grey and the succes- 
WiUiam Sion of Lord Melbouine (July) did nothing to remove 
Lord Mel- On 15 November the King suddenly dismissed 

bonma the Mimstiy and Sent for Su Robert Peel To this inadcnt 
and its interpretation refeience has already been made 
That Loid Melbourne was huMeU at least a consentmg 
paity IS now dear , yet Erskme May is nght m sajnng 
that ' all the usual grounds for dismissing a Mimsiry were 
wantmg and that ' the act of the Kmg bore too much 
the impress of his personal will, and too httlc of those 
reasons of State pohey by which it should have been 
prompted ’ ^ 

Sm Robert Peel did mdeed assume, m due constitutional 
form, entire responsibdity for the action of the Kmg “ 
But neither this avowal nor the immediate dissolution of 
Parliament which the new Ministei was constiamcd to 
advise availed to extneate the Kmg from the embairass- 
ment mto which he was plunged by his preapilate action 
Peel mateiially improved his parhamentaiy position, but 
the Whigs were still in a large majority, and in April 1835 
Lord Melbourne returned to office 
Queea Could Queen Victona have had hei way she would have 
and*hOT retained him permanently Nothmg could have exceeded 
Mmisteis the cordiahty of the relations which from the fir si subsisted 
between the young Queen and the man whom she treated 
as a pohtical godfatiiei His resignation m 1839 caused 

^ op bit I lai, 122 * Hansard, 3rd Scr, x\vi 216, 223 
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her deep pain, which she was at no tiouble to conceal 
either from Lord Melbourne or from the ' cold odd man ' 
called to succeed him The Queen announced her 
mtention ' to prove her gieat fairness to hei new Govern- 
ment ' , 4 )ut when Peel msisted, with perfect constitu- 
tional propijety, that the highest housdiold offices, female 
no less tlm male, must change with the Government, the 
Queen flatly dechned to part with her ladies Peel would 
not give way, and Melbourne, to the Queen's delight, came 
back Sixty ycai s later the Queen confessed to Sir Artlim 
Bigge (afterwards Lord Stamfoidham) that she had 
doubts as to the propriety of hei conduct in regard to the 
Bedchamber Question ‘ I was very young then, and 
perhaps I should act differently if it was all to be done 
again ' Meibom ne Anally resigned in 1841, havmg, in the 
words of Wellington, taught the Queen ‘ to preside over 
the destimcs of this great country ’ Peel was not only 
forgiven, but was admitted to the fullest confidence and 
Aiendship of the Queen and the Pimce Consoit 

Thus, when he m tmn was compelled to lesign in 1846, 
the Queen wrote ' expressing her deep concern at losing 
his service, which she regrets as much for the country as 
foi herself and the Pimce In whatever position she 
contmued, ‘ Sir Robert Peel may be, we shall evei look on 
him as a kmd and true fiiend, and evei have the greatest 
esteem and regard for him as a Mimstei and as a piivate 
mdividual ’ 

Such Ictteis — and they abound in the collection edited Theposi- 
by Lord Eshei and Mr A C Benson— suffice to prove not 
only the warmth of the Queen's teelmgs, but the close and 
contmuous mterost she took in the Government of her VictBiwn 
kingdom Do they afford pioof of anythmg moi e ? Is it 
possible to draw from those 01 othei soiuces any inference 
as to the actual pohtical powci of the Ctown dunng Queen 
Victoiia's reign ? Was it, on the whole, impimcd or 
increased between 1837 aJid igoi ? A lecent cntic, while 
admittmg that by the end of the reign tlie piostige of the 
Sovereign had enormously grown, mamtams that 'the 
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power of the Sovereign had appreaably dinunishe;! ’ , 
and, indeed, goes so far as to assert that ' the Crown was 
weaker than at any other time in English history ' ^ Will 
this proposition command assent ^ The extreme flexi- 
bihty of the English Constitution, still more its ' usircahty 
render it difficult to answer this question with complete 
assurance This much, however, is mdisputable tliat the 
English Constitution still afioids to the Sovereign fiequent 
opportumtes for exerting an influence upon the comse of 
pohtical events 

Kmgs are mortal, but they are not oidmaiy moitols , 
a glamour attaches to their position and peison which even 
the stoutest and most self-assured democrats find ine- 
sistible The sentiment thus inspired may be imworthy 
or the reverse , but it is idle to deny that it exists, or that 
it gives the Soveieign an imtial advantage m dealing with 
any Mimster, however powerful 

Vi^<^ Bagehot enumerated thice lights possessed by the 
Md'^d Kmg ' the nght to be consulted, the right to cncomage, 
great sense and sagaaty 
would want ’, he adds, ‘ no other ’ The Letters of Queen 
Victona allord innumerable illustrations of her insistence 
upon these rights It was the violation of her i ight to be 
consulted which brought Lord Palmerston into tiouble 
m 1851, though his indisaetion in regard to the coup 
d’itat would hardly have led to dismissal had he not 
aheady forfeited the confidence of the Queen 
‘ The Queen ’, so ran the famous memorandum of iS^jO, 
' requires, first, that Loid Fahnerston will distinctly state what 
he proposes m a given case, in older that the Queen may know 
as distmcUy to what she is givmg her 1 oyal sanction Secondly, 
having once given her sanction to such a measure that it be not 
arbitrarily altered or modified by the Mmister Such an act she 
must consider as faihng m smeenty towards the Crown, and 
justly to be visited by the excimse of her constitutional nght of 
dismissmg that Mmister She expects to be kept mformed of 
what passes betweenhim and foreign ministers before important 
’ Siiachey, Queen Viclona, pp 301, 303 
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deasions aie taken based upon that intercourse , to receive 
the* foreign despatches in good time , and to have the drafts 
for her approval sent to her m sufficient tune to make herself 
acquamted with their contents before they must be sent off ' 

The demand, though expliat, was entirely leasonable, 
and Lord Rahneiston justly suffered a tempoiory humiha- 
tion foi the lack of consideration he displayed towards the 
Sovereign That he had a strong personal regard for the 
Queen, and a high 1 espect for her intellect, we have Ins own 
testimony to prove but he was mchned to treat her as an 
elderly family sohcitor occasionally treats a young lady 
chent ' of course, my dear young lady, you can read 
these documents if you like, but you won't understand 
them if you do, and you wiU save yomsclf tioublc and me 
time if you sign at once ' The Queen, as is dear from hei 
correspondence, strongly lesented this attitude on the part 
of her Minister , and pioperly She enforced her daim to 
be consulted 

Hei nght to encourage was perpetually excrased Her Qaeon 
letters to Fed m the midst of the struggle foi the repeal of and PmI 
the Coin Laws afford one of many illustrations Thus 
m January 1846 the Queen wrote to expicss hei ' great 
satisfaction ' at Peel's success in peisuadmg his colleagues 
to accept the principle of his pohey ‘ fedmg certam that 
what was so just and wise must succeed On 4 February 
she wrote again sa5nng ‘ she is sure that Sir Robert \vill be 
rewai ded in the end by the gratitude of the countiy This 
will make up for the abuse he has to endure from so many 
of his party ’ On the xylh Prmce Albert writes to Ped 
‘ allow me to tell you with how much ddight I have lead 
your long speech of yesterday It cannot fail to produce 
a great effect, even upon a party which is determmed not 
to hsten to the voice of icason ' Phis is Mowed on the 
next day by a note from the Queen herself, endosing an 
equally flattcimg one fiom the Queen Dowager to her 
daughter ' The Queen must write a line to Su Robert 
Peel to say how much she admned his speedi ' Such 
letters and many like them, attest the meticulous attention 
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bestowed, by the Queen upon passing events in the sphere 
of domestic policy. Not less dose and continuous is her 
interest in foreign policy ; and not less marked is the 
encouragement given to her Ministers during periods of 
national stress, such as the Crimean War. No detail is too 
small or unimportant to engage the personal attention of 
the Sovereign : the supply of ammunition or transport 
accessories, the exact disposition of the armaments, hos- 
pital comforts for the sick or wounded, and so forth. On 
these points and such as these she inquires of the Secretary 
for War. To the Prime Minister, Lord John RusseU, she 
writes to express ‘ her sense of the imperative importance 
of the Cabinet being mitei, of one mind, at this moment, 
and not to let it appear that there are differences of opinion 
within it.’ 

pueen But if she was generally ready to encourage, she did not 
aadSd hesitate to reproach. Thus in 1858 she wrote to Lord 
Derby Derby a letter which by itself would suffice to prove how 
justly tenacious she was of the royal prerogative : ' The 
Queen', she writes, ' was shocked to find that in seveial 
important points her Govenmient have surrendered the 
prerogative of the Crown. . . . The Queen must remind 
Lord Derby that it is to him, as the head of the Govern- 
ment, that she looks for the protection of those prerogatives 
which form an integral part of the Constitution. ’ With Lord 
Palmerston she was even more seriously angry,in th e midst of 
the Mutiny crisis. In her opinion— and shewasundeniably 
right— Palmerston underrated the gravity of the situation, 
and to the Queen, far more than to the Minister, the nation 
owed the timely dispatch of adequate reinforcements. 

The Illustrations of the judicious and opportune intervention 

of the Sovereign might be multiplied almost indefimtely. 

occasions the Queen’s action was inspired by 
affn.r the Pnnce Consort is an indubitable fact, but, in this con- 
nexion, is nothmg to the point. One notable instance of 
the Prince's diplomatic tact may, however, be mentioned. 
When the Prince was on his death-bed in 1861, England 
and America came within measurable distance of war over 
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thf Trent aflair Opinion in England was senously aroused 
about the detention of Slidell and Mason, and Lord John 
Russell, accurately mteipreting that opinion, is depict^ by 
Puneh as squaimg up to Piesidcnt Lincoln with tibe woids 
‘ give them up or fight ’ Lord John Russell's dispatch 
sent down, for the appioval of the Queen is said to have 
been conceived somewhat m this tone The Pi mce's emen- 
dations, without in the least diminishmg its firmness, 
afforded Lincoln a golden budge for rcticat from an inde- 
fensible position Lincoln had the sense and comage to 
cross it , the situation was saved, and war was averted — 
averted, no one can doubt, by the fact that the Mmistei’s 
draft dispatdi had to undergo the scnitmy of a loyal diplo- 
matist whose tact and judgement were ripened by a con- 
tmuous expenonce of affairs, such as no Mirastei can 
possibly, undei our paily system, hope to enjoy The 
Sovereign is in fact, as regaids Foieign aifairs, a pei manent 
Civil Servant with opportunities foi acquuing a knowledge 
of thmgs, and more parbcularly of men, such as no Civil 
Seivant, unmersed in the loutine of a great office, and no 
diplomatist, touching affairs only at a smgle point, ever 
has or can acquire 

No English Soveieign evei exemplified this tiuth better King 
than King Edwaid VII As Pnnee of Wales he had been vii™” 
jealously excluded by Queen Victoria from all official 
knowledge of affairs of State Not until 1895 was he even 
entrusted with the ‘ Cabmet Key ' which gives access to 
the boxes wluch aie circulated among Cabinet Ministers 
and contain the latest mfoimation on current ofCaiis 
Neveiiheless he made the most of aU the opportunities 
given to him by his position, and still more by a singularly 
atiable and attractive personahty He sedulously culti- 
vated the acquamtance of eveiy ruler m Em ope, and of 
statesmen and pubhcists belonging to all parties He was 
no student m the narrower sense, but he made a systematic 
habit of pickmg eveiy brain woith picking, and conse- 
quently was cogmzant of eveiy current and cross current of 
opimon in Europe 
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Both before and after his accession to the throne King 
Edward took his hohdays on the Continent Connected by 
ties of blood and fnenddnp with most of the continents 
dynasties, the appellation of L’Onde de V Europe at once 
expressed a hteial truth and indicated a pohticai fact of 
consideiable significance Lisbon, Rome, Pans, Athens, 
Madiid, Copenhagen, Stockholm, Chnstiama were visited 
m turn His fiist ceremomS visit as Kmg to Pans m 1903 
was epoch-making Anglo-Fiench relations had not for 
many years been cordiS, and at times had been severely 
strained, and the ICmg’s reception m Pans, though conect, 
was chilly But m a memorable speech he gave public 
expression to his aJlection for the beautiful capital of 
France and stated his conviction that ' the days of 
hostfiity between the two countries are happily at an end ’ 
Before the dose of his bnef visit he had completely capti- 
vated the heart of the atizens of Pans, and mdeed of 
Fiance 

To ascnbe to Kmg Edward the ongm of the Anglo- 
French Entente is not, of course, accurate , M Paul 
Cambon, the French Ambassador m London, M Delcass4, 
and Lord Lansdowne must share with him the credit , 
though, m truth, the part played by mdividuals was 
secondary The compellmg factoi m the evolution of the 
' Tnple Entente ’ was the pre-existmg ‘ Tnple Alhance ’ 
Yet the influence of Kmg Edwaid was by no means 

If, however, we deny to him the whole a edit for tlie 
Anglo-French Entente, we must not ascnbe to hnn the 
responsibihty for the ‘ enardement ' of Germany It, 
mdeed, Germany was ‘ enerrded the ciide was drawn by 
her own diplomacy In July 1904 Great Bntam concluded 
with Germany an Arbitration Tieaty, paralld m terms 
with that conduded with Fiance m the previous year, and 
in the same summer Kmg Edwaid, accompamed by the 
First Lord of the Admiialty, visited the Kaiser at Kiel 
Thereafter, scaicely a year passed without an mtcrchange 
of visits between the Enghsh and German Courts, and 
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dimng his short reign did King Edward visit the 
aged Austnan Emperor, Francis Joseph Thus did King 
Edward labour in the cause of international peace 
Nevertheless he discerned — ^none more clearly — ^the 
clouds dti the honyon Loid Redesdale and Lord Morley 
of Blackhutn alike testify to the anxiety manifested by the 
Kmg on receipt of the news that Austna had annexed the 
Provmces of Bosnia and the Herzegovma (1908) ^ His 
intimate knowledge of continental pohtics enabled him to 
perceive, moie clearly than some of his Mmisters, the 
smistei unphcations of the events of that most fateful yeai 
Yet he strove, durmg the biief remainder of his reign, 
though with dwmdUng hopes of success, to preserve the 
peace of Euiope and the woild 
The time has not yet come foi a full disclosure of the 
pait Kmg Edward played as a peacemaker, nor foi a 
precise analysis of his influence upon the policy of his 
leign Bui there is no question that m the domam of 
foreign afiaus it was at once considerable and beneficent 
Not only, however, in foieign affaiis is there room foi Queen 
the exercise of diplomatic lad on the part of the So vei eign 
On two notable occasions in the lattei part of her reign ineh 
Queen Victoiia is known to have intervened with success 
to aveit a conflict between the two Houses of the Legisla- 
tuie on questions of emment impoitance The first was 
m legard to the disestabhshmcnt and disendowmcnt of the 
Ii ish Church m 1869 The Queen’s pei sonal sentiments in 
this matter were opposed to those of hci Ministers , but 
nevei for an mstant did she deflect hot couiso fiom that 
presenbed to the most iigid of ‘ constitutional ’ Sovereigns 
Loyalty to hei Mmisters , perfect appreciation of the bear- 
mgs of the political situation , leahzation of tlie fact that 
the House of Commons m passmg tho BUI by large 
majonties reflected the sentiments of the Constituencies , 
above all, perhaps, anxiety to aveit a conflict d outrance 
between the two Houses , — aU these thmgs combmed to 

1 Cf T ord Redo^ale, 1 178, and The RecoUeoUonf of John, 

ViacouatMoiley, n 377 
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induce the Queen to mediate between the Government and 
their opponents m the House of Lords With this object 
General Grey, the Queen’s secretary, addiessed the foUow- 
mg letter to Aichbishop Tait and sent a copy to tlie Prime 
Mmistcr *' 

' Mr Gladstone is not ignorant (mdecd the QueSn has never 
concealed hei feeling on the subject), how deeply her Majesty 
deplores the necessity, undci which he conceived himself to he, 
of raismg the question as he has done , oi of the apprehensions 
of which she cannot divest herself, as to the possible conse- 
quences of the measme which he has intioduced These 
appiehensions, her Majesty is bound to say, still exist in full 
force, but considermg the circumstances under which the 
measure has come to the House of Loids, the Queen caimot 
regard without the greatest alarm the probable cllect of its 
absolute rejection m that house Gained, as it has been, by 
an oveiwhelmmg and steady majonty through a House of 
Commons, chosen expressly to speak the feehng of the country 
on the question, tliere seems no reason to beheve that any 
flesh appeal to the people would lead to a diHerent i csult The 
rejection serves to bring the two Houses mto colhsion, and to 
prolong a dangerous agitation on the subject ' 

The Peers passed the second readmg by a majonty of 
thirty-three, and Mr Gladstone gratefully acknowledged, 
as well he might, the efficacy of her Majesty's ' wise 
counsels ' His own feelmgs are vividly depicted in a letter 
to the Queen 

' Mr Gladstone would m vam stnve to express to youi 
Majesty the rehef, thankfulness, and satisfaction with which 
he contemplaleb not only the probable passmg of what many 
believe to be a beneficent and necessaiy measme, but the 
undoubted signal blessmg of an escape fiom a formidable 
constitutional conflict ’ ^ 

Queon Not less memorable and not less effective was the 
Queen’s mleivention m regaid to another threatened con- 
between Lords and Commons m 1884 The circum- 
Ref^ stances aie relatively recent and need no elaboiate 

Bills of 

* Morley, L\Jt, u *78 
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reh^earsal Of all the Reform Bills of the nineteenth 1884 and 
cenluiy that of 1884 was the largest in its scope The 
Lords weic deteimined, and most properly, to refuse their 
assent to so wide an extension of the electoial franchise, 
unless thfey were pieviously reassured as to the hues of the 
coming Bill for the icdistiibution of Seats The case was 
eminently one foi compiomise , but an impartial aibitra- 
lor was needed to brmg the parties togeihci Ihe invalu- 
able intermediaiy was found thiough the good offices of 
the Crown, both sides weie exhorted to moderation , and 
in the event Mi Gladstone had eveiy reason ' to tender his 
grateful thanks to your Majesty for the wise, gracious, and 
steady influence on youi Majesty’s pait, which has so 
powerfully contributed to bnng about this accommoda- 
tion, and to aveil a seiious ensis of alfaus ' The delicate 
tact demanded fiom a conciliatoi in matteis of such high 
moment it rcqmics little imagination to conceive But it 
can be fully appreciated only on pciusal of the story m 
detail* 

It lb not likely that we shall ever bo able to define with 
precision the sphere within which the personal will of 
the Sovereign opciatos , but the ‘ matenals ’ now rapidly 
accumulating do enable us to perceive that a ' Constitu- 
tional King ' IS not synonjnnous with un rot fatniant , that 
despite the evolution of the Cabinet system, despite the 
responsibihty of Mimsters and the incspon&ibihty of the 
Sovereign, despite the dominance of Party and tlie iigid 
non-paitisanship of the Crown, there does lemam to the 
latter a sphere of political action whidi, if wisely left 
undefined, nevertlicless has been and may be of mcom- 
parablc value to the nation as a whole On tins pomt the 
testimony of Mr Gladstone is at once eloquent, emphatic, 
and conclusive, and justifies quotation in full 

' Although the admirable anangements of the Constitution 
have now completely shielded the Sovereign from personal 
responsibility they have left ample scope foi the exercise of 

* For which c£ Morloy's Qladsitme, vol lu, pp 129-39 , and Lang, 

Life of Lord Iddesleigh (Fopnlar edition), p 352 
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a direcl and personal influence m the whole work of govern- 
ment The amount of that influence must vary greatly 
according to character, to capaaly, to expenence m affairs, to 
tact in the apphcation of a pressure which never is to be earned 
to extremes, to patience in keepuig up the contiijuity ot a 
multitudmous supervision, and, lastly, to close presence at the 
seat of government , for, in many of its necessar^’ operations, 
time is the most essential of all elements and the most scaice 
Subject to the range of these variations, the Sovereign, as 
compaied with her Mimsters, has, because she is the Sovereign, 
the advantages of long expenence, wide suivey, elevated 
position, and entire disconnexion from the bias of party 
Fuithei, personal and domestic relations with the ruling 
famihes abroad give openmgs, m dehcate c<ises, foi saymg 
more, and saying it at once more gently and more efficaciously, 
than could be vontmed m the more foimal correspondence, 
and rudei contacts, of Governments there is not a doubt 
that the aggregate of dnect mlluence noimally exercised by the 
Sovereign upon the counsels and proceedings of hci Mmisteis 
is considciablc m amount, tends to permanence and sohdity of 
action, and confeis much benefit on the country without m the 
smallest degree relieving the advisers of the Crown from their 
undivided responsibility The acts, the wishes, the example 
of the Sovereign in this country are a real power An immense 
reverence and a lender affection await upon the person of the 
one permanent and ever faithful guardian of the fundamental 
conditions of the Constitution She is the symbol of law, she 
IS by law, and setting apart the metaphysics, and the abnoimal 
mcidents of i evolution, the source of power Parhaments and 
Ministers pass, but slic abides in hfclong duty , and she is to 
them as the oak m the forest is to the annual harvest m the 
field ’ ^ 

This testiniony is the moie lemailcable as coming from 
one who was generally accounted to be no courtier It 
lacks, therefore, neither authonty nor impartiahly. 

Two further pomts demand m this connexion bnef 
the notice Whatever the actual power of the Crown m 
pohtics there can be no question that its formal executive 
powers have in these last yeais enormously increased 


* Gleamngs, i 41-1 
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This has been due to several causes , partly, to the abnor- 
mal legislative activity of Parhament, partly to multiphca- 
ton of the functions and responsibihties of the State, and 
partly to the ma easing tendency to legislation by delega- 
tion Acte of Parhament are now frequently meie cadres, 
which are vivified, by the consent and mtention of Parlia- 
ment, by the several adnumstiative departments This, 
as an acute American cntic of English Institutions has 
pointed out, has very largely maeaied the formal execu- 
tive powers of the Crown * 

Equally mdisputable and much more significant is the The 
mercased importance of the Crown as the centre and and'tto 
symbol of Impenal unity If to the term ‘ political ’ we Fmpiro 
give the cucumscnbcd connotation common to the pubh- 
cists of the last generation, we might be disposed to agice 
with Piosident Lowell tliat ‘ as a pohtical organ it [the 
Clown] has receded mto the background ’ ® Queen Vic- 
toiia came to the throne at a time when the weaiy Titan 
groaned beneath the weight of Impenal responsibilities 
which were light compared to those of to-day , when men 
asked queiulously how long ‘ those wretched Colonies ' 
were ‘ to hang like a millstone lound our necks ’ , while as 
yet the imagination ot the Enghsh people was wholly 
untouched by the idea of Impenal solidanty To them, 
tlierefore, ‘ pohtical ’ actmly could signify notluiig but 
pie-occupation with the permutations of party govern- 
ment at home 

In the last eighty years, howevoi, ideas have changed 
m Hus mattei with amazing lapidity Oui concep- 
tion of the 'pohtical' sphere has broadened The 
pohtical activities and influence of a Biitish rulei are now 
bounded only by the globe The Empire inheiited by 
King George V is a totally different thing fiom that which 
Wilham IV handed on to Queen Victona The actual 
centie of pohtical gravity is shifting, the domestic 
pohtics of Great Bntam, even her European lelations, are 
shnnking mto true perspective , and, as a lesult, a new 

‘ Lowell, Govtmment of England ’ Jbtd , vol 1, p 49 



50 PROBLEM OF EXECUTIVE 

sphere of influence and activity is opening out befoie the 

occupant of the Thione 

The loyal to their Ciown 
Are loyal to their own fair sons who love 
Our ocean Empire with hei boundless hom^ 

For ever broadening England, and her tkone 
In one vast onent, and one isle, one isle 
That knows not her own Gieatness 
The obverse is equally true The loyalty of the oversea 
Dominions is evoked not by an institubon but by a 
person , ^ not by a Parhament, imperial only m name, but 
by an Emperor-Kmg In a word, the Crown has become, 
m an especial sense, the guardian and embodiment of 
a new idea— the sentiment of Imperial Unity 
To this devdopment the Great War contributed not 
a little 

The Great The deep reality of the sentiment which on ll N ovember 

1918 brought the surging multitudes, as though drawn by 
a common and u resistible impulse, to the gales of Bucking- 
ham Palace, cannot be missed by the least leflective com- 
mentatoi on contemporary events From August igi 4 to 
Novembei 1918 the Kmg was m an especial sense and to an 
extraordinary degree the embodiment of the spmt of the 
nation and of the Empme If the hosts which went foith, 
not horn Great Bi itain only but fi om every land whei e the 
Bntish flag flies, were m truth embarking on a crusade for 
humamty, they also fought for Kmg and Country Nor 
did King George cvei fail, dunng those anxious years, to 
nse to the height of a great opportunity, with the result 
that, despite the fact that in Central and Eastern Europe 
many thrones were overturned, the Bnlish Crown emerged 
from the ordeal estabhshed more firmly than ever as the 
S3mibol of national unity 

And not less as the symbol of Imperial unity The wai 
(lid more than many years of peace to intensify and sohdify 
^ Cf The TttMi,, Doc 28, 1910 ‘Tha Milled attitude of politicians 
m all the Great Donumons nowadays is to profess complete indifierence 
to the fortunes of parties m England, and on the other hand to lodoublo 
then profesnons of devotion to the Ciown ' 
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this sentiment General Smuts, speaking in London m 
1917’ speaally emphasized it Belonging hunselt to the 
autonomist or nationalist school of colomal statesmen, he, 
nevertheless, recograzed the supreme impoitance of the 
' golden hak ' of the Crown 

* How', hepertmently asked, ‘ are you going to keep this 
Commonwealth of nations together ? If thei e is to be this full 
development towards a moie varied and nchcr life among our 
nations, how are you gomg to keep them together ? It seems 
to me that there are two potent factors that you must lely 
upon for the future The fii st is your hereditary Kmgship, the 
othci IS our Conference system I have seen some speculations 
recently m the newspapers about the position of the Kmgship 
m this country, speculations by people who, I am sm e, have not 
thought of the widei issues that are at stake You cannot 
make a lepubhc of the Bntish Conuuonwealth of Nations ' 

Arguing that the election of a Piesident fox the Empiie 
would present an msolublc problem, General Smuts con- 
tmued ‘ The th eory of the Constitution is that the ICmg is 
not your Kmg, but the King of all of us, ruhng over every 
pait of the whole Commonwealth of nations , and if his 
place should be taken by anybody else, tliat somebody will 
have to be elected under a pi ocess which it will pass tlio wit 
of man to devise ' ^ This is the language not of sentiment 
but of common sense The abohtion of Hie Monarchy 
would mean the dissolution of the Empire It is arguable 
that m each component State of the Commonwealth an 
elected President might perform efficiently many of the 
functions now assigned to the Crown, but a Piesidenl of 
the whole Commonwealth, still moie of the vast and vaiicd 
Empire, of which the Commonwealth forms only a pai t, is 
unimagmable In this coimcxion no small significance 
attaches to the repeated tours made by the Heir Apparent 
to the gieal Domimons, to India and to other portions of 
the Empire The Pi ince of Wales has proved himself to be 
a particularly efficient ‘ ambassador of Empire ', acqumng 
knowledge, at first hand, of the problems which await 
‘ War Ttffu Speechos, p 34 
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solution in the several parts of the King’s dominions, and 
making personal acquaintance with many thousands of 
his father’s subjects. 

If, then, there has been during the last half-century 
some contraction in the influence of the Csown upon 
domestic politics, the contraction in one direction has been 
more than compensated by expansion in another, a wider 
and an even more important sphere. 



XXV THE PROBLEM OF THE EXECUTIVE (3) 

The Parhai^entary Executm Cabinet Government 
The Evolution of the Prime Minister 

' The oihcient secrel: ol Ibo Eogliih Comtilution may bo docnbod as 
the close union, the nearly complete fusion, of the executive and 
legislative powers No doubt by tlie traditional theoiy, as it exists m 
all the books, the goodness of our constitution consists in the entire 
separation of the legulative and executive authorities , but in tiuth 
Its meiit consists in then smguhi approximition Tlie connecting hnk 
IS ilu Cabinet By th it now word we moan a committee of the legislative 
body selected to be the evocntivt body’ — ^BAoniioa (1863) 

‘ While every act of st ito is done in the name of the Ciown, the real 
executive Government oi England is tlie Cabinet No one really 
supposes that there is not a sphere, Uiough a vaguely defined sphere, in 
which the personal will of the Queen has under the Constitution very 
considerable inlluenco ’—A V Dicrv (1883) 

' No Ministei of Stato shall hold oifico foi a longer period than three 
months unless he is or bocomes a bcnatoi or a member of the House of 
Representatives ’—Ausi KALIAN Common wialih Act, Sect 6} 

' No person holding any oflite under the United States shall be 
a member of either house dunng his continuance in olheo ’ — CoNsiiiu- 
TioN or THE UNirno SrATi-s I, Sect 6 

FOR the ancient woild the choice of an Executive lay Aitwna- 
between a Monarch, more 01 less autocratic, an Oligarchy, 
aristocratic or commcraal, and a Demociacy, m which the E*ecu- 
citizens filled m turns the executive offices In the 
modem State choice must virtually be made between an 
Executive of the paihamentaiy type, lust evolved 111 
England, and one of the Piesidentihl type as exemphfied 
m the Constitution of the Umted States of Ameiica 
A Paihamentaiy Executive is compatible either with 
a Monaichy, provided the lattei be ' Constitutional ' or 
with a umtary Repubhc such as that established in France 
since 1875 Whetiier the Cabinet system is consistent with 
a Federal Republic, or mdeed with Fedeialisra at all, is 
a question which will demand consideration later on 
Similarly, the Presidential type may coexist cither with 
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Royal autocracy, as in the German Empire of iSyj, or 

wiUi a democratic republic. 

The present chapter is concerned with the characteristics 
and implications of a Parliamentary Executive, and par- 
ticularly with that type of it which coexists with ‘ Consti- 
tutional ’ Monarchy. Of that curious but characteristic 
compromise the Cabinet S3rstem is the natural if not the 
necessary complement. 

We have already Mowed the process by which the King, 
who was for many centuries the pivot of the constitutional 
machine and the real ruler of the realm, has been brought 
into political dependence upon Parliament, and more par- 
ticularly upon the House of Commons ; or, to use more 
technical language, the process by which the Executive 
has been subordinated to the Legislature. But of all the 
devices employed to effect this virtual transference of 
supreme political authority the most important remains to 
be analysed. It is found in the evolution of a Cabinet 
Council under the presidency of a Prime Minister. 

Cabinet The Cabinet and the Prime Minister are of all English 
°°nient Political institutions the most charactenstic. Talcen 
together they are the pivot round which the whole political 
machine practically revolves; yet neither is in terms 
known to the law 

It was shown in the last chapter that the legal powers of 
the Crown were not seriously curtailed by the Revolution 
Settlement of 1688-1701. We might have gone farther 
and shown that those powers have on the contrary been 
enormously extended by the rapid increase in the functions 
of government and by the delegation of subordinate law- 
making powers to various administrative bodies (such as 
the Home Of&ce, the Ministry of Health, and the Board of 
Trade) which act in the name of the Crown. But while the 
pmers of the Crown have been increased, the power of the 
Crown has been rigorously curtailed. And lie apparent 
paradox is to be explained by the development of an 
administrative system, the chief officials of which, while 
nominally the servants of the King, are in reality politically 
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responsible to Paxbament Of these o&cials tire most 
important have come to foim what is popularly known as 
the Cabinet Council or the Cahnet 

What is the Cabinet ? It is sometimes described as a 
Comimttc® of the Legislatme (e g by Bagdiol) , sometunes 
as a Committee of the Pnvy Council (e g by Heain) 

Neitha descnption is stnctly accurate, but it is suffi- 
ciently true to say that aU Cabmet Mmisteis must be mem- 
bers of one or other House of the Legislature, and must be 
members of His Majesty’s Pnvy Council^ It is further 
true that to the ancient Pnvy Council we must look foi the 
oiigm of the modem Cabinet 

The Kmg’s Council has, undei vanous names,® a con- xhe 
tinuous histoiy from Noiman days to oui own In the 
eailv fifteenth century it was, as we have seen, sub] ected, “ 
with disastrous lesults, to Parliament In the sivteenth 
century it became the all-poweiful mstniment of Tudoi 
government Undci the Stuaits this Pnvy Council became 
utteily unwieldy in si 7 e, and consequently useless foi 
administrative purposes The King, therefoie, began to 
select a few members ot the Council with whom to consult 
on aftaus of State 

Meanwhile, as we have seen, a strenuous attempt had impead 
been made by the leadeis of the piogiessive party under 
the eaily Stuarts to enforce the leg^ and political 1 csponsi- 
bility of the King’s Ministeis to Parhament Notably was 
this seen m the case of Geoige Vilhcrs, Duke of Bucking- 
ham, when Sir John Ehot was the most conspicuous of his 
accusers , still moi e notably in the case of Thomas Went- 
worth, Earl of Stiafloid, pursued to his death by John 
Pym Ehot had been the fnend of Buckmgham, Pym tlie 
fiiend of Wentwoith, but both had fastened upon the 
doctrme of mimstcnal respoiisibihty as the keystone of the 
arch of Constitutional government, and both weie resolved 
to assert that doctrme at all costs The revival of the 
practice of pohtical nnpeaclimcnls went far to estabhsh it, 

^ For more detailed and exact discnssion of these pomts cf post 

* Cuna Segts, Conaltum Ordxmnum, Conalxvm Sscntwn orPnoaiurn 
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and it was. clinclied by the famous impeachment of Danby 
(1679) Danby was notoriously the mere agent of the 
King m the execution of a policy of which he personally 
disapproved Yet he was accused of liavmg ' traitorously 
encroached to himself Regal Powei by treating ®f matters 
of Peace and Wai with Foieign Pnnees and Ambassadors ' , 
of having ' tiaitorously endeavoured to intioduce a 
t5o:annical and arbitiary way of Government ’ , of being 
' popishly affected ’ , of having ‘ wasted the Kmg’s 
treasuie ’ , and of havmg misappropnated money voted 
by Parhamenl foi the disbandment of the aimy Pre- 
ferred against the Kmg these charges weie notoiiously 
true , piefened against Danby they were notoiiously false 
Danby pleaded m excuse the older of the Kmg cxpiessed 
m wnting, and pleaded also, m bai of an impeachment, the 
Kmg's pardon granted under the Great Seal Both pleas 
weie set aside, and thus Danby's impeachment is generally 
and rightly regal ded as havmg gone fai towaids establish- 
ing the pnnciple that ' no mmister can shelter himself 
behind the throne by pleadmg obedience to the orders of 
his sovereign He is answeiable for the justice, the 
honesty, the utihty of aU measures emanating from the 
Crown as wcU as foi their legality ’ ^ 

Impeachment is, however, at best a clumsy weapon 
Both m the case of Stiaffoid and m that of Danby it broke 
in the hands of those who attempted to work it for moie 
than it was worth It could properly apply only to offences 
agamst the law, and in neither of the crucial cases ated 
could the Commons secure a conviction Sti afford was 
enmeshed, but not m the toils of an impeachment His 
relentless enemies, m order to catdi him, were compelled 
to have recourse to an Act of Attaindei In Danby’s case 
proceedings were dropped Pym dearly realized the diffi- 
culty, which IS stated with admirable explicitness m the 
Grand Remonstrance ' It may often fall out that the 
Commons may have just cause to take exception at some 
men for bemg Councillors, and yet not chaige those men 

* llallam, u 41 1 
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with a lines for there be grounds of dilfidence which he not 
m pioof There are others, which though they may be 
proved, yet aie not legally ciimmal ' ^ The only effectual 
means ol meetmg the difficulty was, as the same document 
pomts out, for the King ‘ to employ such counsellors as 
the Parliament may have cause to confide in ’ In a word, 
the Kmg's Mmisters must become tlie servants of Paiha- 
ment But the lime for wortang out the scheme adum- 
brated with remarkable piescience by Pym m 1641 had 
not yet come Nor was it advanced by the personal 
ascendancy obtained by Cromwell after the Civil War The 
revival of paihamcntaiy authonty after the Restoration 
brought It a stage nearer, and aftei the Revolution of 
1688 the doctime on which it rested was not seiiously 
disputed 

At this pomt it IS essential to msist upon a fact winch is Miwa- 
frequently ignored and still more commonly obscuied 
Mtntiimal lesponsibihty is not the same thmg as Cabinet bility 
1 esponsibihty In one sense the two pmciples are actually 
opposed Pailiamenl might well have succeeded m sub- 
stantiatmg the pnnaple of the legal, and perhaps even the 
pohtical, lesponsibility of mdividual Mimstcis without evei 
evolvmg the Cabinet system In Ameiica, for example, 
the President's ministers are responsible and liable to 
impeachment foi offences comimtled m the discharge of 
tlieii duties Wliethcr they are also impeachable ‘ for bad 
advice given to the head of the Slate ’ is a question which, 
as Loid Biyce pomts out, has nevci aiisen But, according 
to the same authonty, ' upon the general theory of the 
Constitu tion ' it would lather seem that they are not “ In 
England the Mimsteis of State aie, as will be shown, both 
legally responsible fot theu mdividual acts, and pohtically 
responsible for their collective advice But the two 
responsibihlics are separable and distinct 

Towards the thcoiy of rmmstciial responsibihty the 
seventeenth century made a laige and important contiibu- 


‘ Grand Rentonflrance, §§ 198, 199 
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tion , towards the doctrme of collective Cabinet responsi- 
bility it made, m outward foim and seeming, none. 

Nevertheless, as we have seen, the evolution of the 
Cabinet system was, throughout the whole of the centmy 
between 1640 and 1740, steadily piogressing, and when m 
1742 Sir Robert Walpole, having been defeated on the 
question of the Chippenham election, resigned olflee, it was 
in outlmc complete That process has been already 
desenbed 

It still, however, remams to examme the essential 
featmes of this peculiar and entirely oiigmal political 
device, and to analyse the presuppositions upon winch 
its successful working depend No part of our govern- 
mental machinery is at once more subtle and more chaiac- 
teiistic of the eccentnc gemus of English Institutions, nor 
has it ever been more accurately or moie pictuiesquely 
desenbed than by one who himself contnbuted not a little 
to the success of one of the most delicate e\peiimcnts ever 
attempted in a political laboratory 

' The Cabinet ’, wiotc Mi Gladstone, ' is the thi ecfold hinge 
that connects together for action the Biitish Constitution of 
King 01 Queen, Lords and Commons Like a stout buffer- 
spnng, it receives all shocks, and within it their opposmg 
elements neutralize one another It is perhaps the most 
ciuious formation m the pohtical world of modem limes, not 
for Its dignity, but foi its subtlety, its elasticity, and its many- 
sided diversity of powci It hves and acts simply by under- 
standing, without a single line of wiittcn law oi constitution to 
determine its relations to the Monarch, 01 to the Pailiainent, 
or to the nation , or the relations of its members to one another, 
or to their head ’ ^ 

Essen- Cabmcl system as hitherto worked in England has 

tmJs of mvolved the acceptance of five prmaples close corro- 
spondence between the Legislature and the Executive . the 
meat politcal homogeneity of the Evcculive , the collective 
responsibility of the members of the Cabmet , the exclu- 
sion of the Sovereign horn its meetings, and the common 
' Gleanings from Ptut years, i, pp 224 soq 
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sutordmation of its members to the leadership of a ‘ First 
Mmistei ’ 

Of these prmaples none is more vital than the’close Depon- 
correspondence between theCabmet and theparhamentary 
majontj^ for the time being Such correspondence could lature* 
not be established, sliU less could it be regularly mam- 
tamed, until the definition of tlie Party system m Parha- 
mcnt Upon the lecognition of that system Sunderland’s 
suggestion of a Ministiy composed entirely of VlTiigs— the 
Whig Junto of 1697— was based It was in deference to 
the same pimciplc, then lapidly gammg giound, that 
Queen Anne was compelled, much against her mchnations, 
to admit to her Councils Whig Ministers Not until the 
Country returned a Toiy majonty to the House of Com- 
mons in 1710 did the Queen venture to dismiss the Whigs 
and replace them in office by the Tones Walpole le- 
mamed in office so long as he ictained the confidence of 
the House of Commons , but no longer When he was 
defeated m 17^2 on the question of the Chippenham 
election ho resigned office, and this cardmal principle 
may be said to have been delimtely established Even 
Geoige III so far recogmzcd its validity as to lend all lus 
energies to secunng a subscivient House of Commons, m 
ordei that he might letam a Mirastiy after his own heart 

The prmciple is now maintamed in two ways hrst, as 
we have seen, by requiring that the Cabmet shall reflect 
the poUtical colour of the majority in Parliament , and, 
secondly, by ilie rule that all members of the Cabmet shall 
be members of the Legislature There is, mdeed, no statute 
or legal usage to this effect, and, as we have already noted, 
the Legislatuio was, in the imtul stages of Cabmet 
Government, cxceedmgly jealous of the mtrusion of the 
Ministers of the Crown, m Parliament The ti adition of this 
jealousy so far survives that even now the law does not 
allow more tlian five Secictanes of State and five Under- 
Secretancs of State to sit ra the House of Commons Yet 

* The nuinbei was only raised to hve by iho Aw Foice Constitution 
Act, 1917 {7 and 8&eorgeV,c 51) The hunt on thennmber of Parlia- 
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the Convention is one which, m Mr Gladstone's words, lies 
near the seat of life and is closely connected with ' the 
equipoise and unity of the social forces ' The rule, however, 
is not absolute In 1880 Sk William Harcourt, when 
Secretary of State foi the Home Department, found himself 
temporal ily without a seat m Parhament The same fate 
befell Ml Goschen when appomted Chancellor of the 
Exchequer in 1887 And there have been other and more 
recent mstances of the temporary exclusion of Cabmet 
Ministeis from Parliament More stnkmg because more 
deliberate was the refusal of Mr Gladstone to seek re-elec- 
tion at Newark when appomted by Sir Robert Peel to the 
Colonial Secretaryship m December 1845 As a result he 
was, though a leadmg member of the Cabmet, out of 
Paihament dunng the difBicult and momentous Session of 
1846 But these are exceptions which prove a rule, now 
hrmly established ^ 

Cabinet It IS noticeable that under the wiitten Constitutions of 
metTui some of the self-govemmg Colomes this lule, imphat m 
the Do- the Constitution of the Motherland, is exphcitly laid 
down Under the Natal Constitution of 1893, Ministeis 
had to become Members of Parhament withm four months 
Section 64 of the Australian Commonwealth Act of 1900 
provides that ‘ Aftei the fii st general election no Minister 
of State shall hold office for a longer penod than three 
months unless he is 01 becomes a Senator or a membci of 
the House of Representatives ’ The South Afiica Act of 
igog * reproduces the provision contained m the Common- 
wealth Act In stnkmg contrast to the law and practice 
of the young Commumties which inhent Bntish traditions 
is the provision (Section 6) of the Constitution of the 

mtntary Under-Sea etanes of State was temporarily suspended dnnng 
the war and foi six months afterwards by the New Mimstnes and 
Secretaries Act, 1916 (6 and 7 Geoige V, c 68) By an Act of 1926 
(16 and 17 George V, c 18) the number of Piincipal and Undei- 
Secretanes of State capaUe of sitting and voting m the House of 
Commons has been raised to six in consequence of the elevation of 
the Secretary for Scotland to the status of a Secretary of State 
‘ I do not lefei to, thongh I do not ignore, many exceptions which 
occurred between December 1916 and October 1919, when the Cabmet 
system was viituallym abeyance • 9 Edw 7. c 9 III I4 
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Umted States ' No peison holding any ofiice under the 
United States shall be a member of eithei House duiing 
his continuance in office ' Here as dsewheie the Umted 
States has piefeiicd the theoiy of Montesqmeu to the 
practice* of England 

Closely connected with the pnntiple that the Executive Political 
shall leflect the Parhamentaiy ma]onty is a second pnnci- 
pie that of political homogeneity It is obvious, indeed, 
that if the members of the Cabinet aie to reflect the 
political colour of the parliamentary majority, they must 
themselves be drawn from a paity itself homogeneous 
Parties were, howevei, less clearly defined, party discipline 
was less stnet, party allegiance less absolute m the 
eighteenth than in the nineteenth century The homo- 
geneity of the Cabmet only followed, theiefore, the com- 
paratively slow process of the evolution and consohdation 
of parties The earliei Mimstiics of Queen Anne were 
essentially composite, tliough the Whigs gained exclusive 
control of the Executive in 1708 and the Tones m 1710 
Under the first two Georges the Whigs were fiinily in the 
saddle, but Geoige III was determined, for Ins own 
purposes, to break the solidanty of the Party system, and 
was m a large measure successful, though the indignation 
evoked by the ' Coahtion ’ of Fox and Noith m 1783 is 
sigmficant of the maeasmg definition of Parties, 

The younger Pitt, though he started pohtical hfe as 
a Whig, moved steadily towards Toryism, and in 1794 
the Duke of Portland and some oi the ' Old Whigs ’ joined 
his Ministry On his death (January 1806) Grenville and 
Fox umted to form the Mmistiy of ‘ All the Talents but 
after Fox’s death m the autumn of the same year succes- 
sive Ministries were aU predommantlyToiy m composition. 

An attempt was mdeed made by Spencer Perceval m 1812 
to strengthen his Ministry by the mdusion of Lord Gren- 
ville and Lord Grey, but it failed, and until the formation 
of Lord Grey’s ‘ Reform ’ Mmistry m 1830 the Tory 
supremacy was unbroken 

The pohtical homogeneity of Muustnes was, however, 
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CoUactive a pnnaple of slow giowlh It is, indeed, often difficult to 
determine the pohtical adhesion of the names which figure 
in successive Mmistries durmg the eighteenth century 
After 1784, and even more maikedly after 1830, the Imes 
of party allegiance were more stnctly defined • So long 
as Ministiies were heterogeneous m composition, a third 
pi maple, now regarded as essential to the Cabinet system, 
must necessarily have remained embryomc that of col- 
lective responsibihty For many yeais the responsibihty 
of members of the Cabmet was mdmdual and depart- 
mental The idea that Cabmet Ministers must all vote 
together and support the measures of the Government was 
not accepted until long after the time of Walpole Dm mg 
the first ten years of George Ill’s leign there were, as 
Sir Wilham Haicourt pointed out, repeated examples of 
members of the Government opposing the measures of the 
admmistration both by speech and vote— -notably Camden 
and Thurlow ^ So late as 1806 Lord Temple maintained 
smular views ' The Cabmet was not responsible as a 
Cabinet, but the Ministers were responsible as the officers 
of the Crown’® Walpole had strongly favoured the 
opposite view, and did his best to enforce it upon his 
colleagues He dismissed vanous colleagues who opposed 
his Excise Bill, but even he found it necessary to repudiate 
the suspicion that they were dismissed on that account 
' Ceitam persons', he declared, ‘ had been removed because 
his Majesty did not thmk best to continue them longer m 
Service His Majesty has a right so to do, and I know of 
no one who has a nght to ask him. What doest thou ? ' On 
another occasion the Kmg sent for the Duke of Newcastle 
and reproached him for opposition to the policy of the 
Cabmet to which he belonged ‘ As to busmess m Parha- 
ment,’ he said, ' I do not value the opposition, if all my 
savants act together and arc united , but if they thwart 

* A G Gaidmer, Life of 'Jtr WiRiam Harcourt, 11 610 

•Quoted by Anson {op eit , p nq), who shows that the 
responsibility here leferred to was leg^ responsibility sanctioned by the 
process of impeachment not moral respotmibUily ennctioned by pubhc 
opinion 
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one another, and create difficulties to the transaction of 
pu'fihc business then indeed it will be a different case ’ ^ 
But thwart each othei they not infrequently did The 
doctnne of departmental responsibihty died hard , that of 
Cabmet responsibility evolved slowly At what prease 
point m oui history it can be said to have been definitely 
estabhshed, it is d iffi cult to say Piofessor Heam — an 
authonty entitled to high lespect — ^is mclmed to regard the 
second Rockingham Ministry — ^that of 1782 — as ' the fiist 
of modem ministiies from the pomt of view of collective 
responsibility and corporate umty For the fiist time the 
new mimstiy came in as a body ‘ on the distmct undei- 
standmg that measures were to be changed as well as men, 
and that the measures foi which the new Ministry required 
the royal consent weie the measures which they, while m 
opposition, had advocated So lately as 1763 the elder 
Pitt had been baulked m a similar attempt \^en negotia- 
tions were opened with him for the foimation of a Mimstry 
he demanded the icmoval of all the Mimsteis who had 
suppoitcd the Peace of 1763, and msisted that he and his 
fiiends must ' come in as a paity ’ No demand could have 
been more distasteful to Geoige III , and Pitt’s terms, 
which at the time were regarded as wholly extravagant, 
were uneqmvocally declmed Rockmgham effected unpi e- 
cedented changes m the personnel of the adnunistration 
when he formed his first Ministiy m 1765 ‘ I do not 

remembei m my times ', wntes Lord Chesterfield, ' to have 
seen so much at once as an entue new Board of Treasury 
and two New Secietanes of State cum muUi'i aliis ' ® It is 
deal, theiefoie, tliat the pimciple of Cabmet sohdanty was 
gaimng gi ound rapidly in the eighteenth centm y Whether 
Professoi Heam is stnctly accuiate in assigning to a 
specific date the final and complete estabhshment of the 
prmciple is more open to doubt This at least must be said, 
that if we accept 1782 as a definite date we must continue 
to admit exceptions as provmg a lule Perhaps the most 

' BHuvelt, Cabtnoi Government tti England pp 237, 238 

^ Hoarn, Govtrninent 0/ England, pp 212, 213 
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flagrant instance is tliat of Loid Loughborough who^ as 
Lord Chancellor, advised the King to resist Pitt’s views on 
the Cathohc Question in i8oi, and so virtually upset the 
Ministry of which he was a prominent membei But 
despite such exceptions, the theory of the Constitution is 
accurately mteipreted in a classical passage by Loid 
Morley of Blackburn 

‘ As a general rule,’ he wrote, ' eveiy impoitant piece of 
departmental pohey is taken to commit the entire Cabinet, 
and its members stand or fall together The Chancellor of tlie 
Exchequer may be driven from ofBce by a bad dispatch from 
the Foreign Office, and an excellent Home Secretary may suffei 
for the blunders of a stupid minister of war The Cabmet is 
a umt — a unit as regards the Sovereign, and a umt as regards 
the Legislature Its views are laid befoie the Sovcicign and 
before Pailiament, as if they weie the views of one man It 
gives Its advice as a smgle whole, both in the royal closet, and 
m the hereditai y or representative chambei The first mark 
of the Cabmet, as that institution is now understood, is umted 
and mdivisible responsibihty ’ ^ 

^ With tlus famous and authontative passage from the 
pen of Lord Morley we may compare the even more 
Cabinet authoi itative utterance of his former chief ‘As the Queen ’ , 
said Mr Gladstone, ‘ deals with the Cabmet, just so the 
Cabmet deals with the Queen The Sovereign is to know 
no more of any dilEenng views of different mimslers than 
they are to know of any collate! al repiesentalion of the 
monarchical office , they are a umty befoie the Soveieign, 
and the Sovereign is a umty before them ’ And again 
‘ While each Mmister is an advisei of the Crown, the 
Cabinet is a unity, and none of its mcmbeis can advise as 
an mdividual, without, or in opposition actual oi piesumed 
to, his colleagues ’ * 

That this rule is a sound one will be questioned by no one 
who has grasped the essential prmaples upon which the 
dehcate mechanism of Cabmet govermnent is held m 
eqmpoise Yet it is not without exceptions No Sovereign 

> Lt/t of WalpoU, pp 15s, 156 


‘ Gleamngi, 1 74, 24* 
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was ever more scrupulous in regard to Constitutional pro- Queen 
cediure than Queen Victoria, but in 1859 the Queen took 
the unusual step of wnting to Lord Granville, then Presi- Ministera 
dent of the Council, to ask whether her letter to Lord John 
Russell, then Foreign Secretary, in regard to his proposal 
to lend ‘ th^ moral support of England to the Emperor 
Napoleon at Verona ' had been read to the Cabinet ? Lord 
Granville’s answer to this query was a model of tact. 
Protesting that Lord Palmerston and Lord John Russell 
might well resent his interference in a matter which 
concerned primarily the Prime Minister and the Foreign 
Secretary, he yet gave the Queen all the mformation 
she wanted. He made it dear that Lord John ' from 
a loose way of doing business' frequently overrode the 
decisions of the Cabinet, and that the Cabinet itself was, 
on the Italian question, divided ; but having done all that 
the Queen desired he conduded his letter with a broad 
hint ; ' It is very desirable as regards Lords Palmerston 
and John Russ^ that the Queen should show as much 
kindness as possible to the latter, and appear to communi- 
cate frankly with the former.’ Rardy have the graces of 
the diplomatist and the comtier been more happily com- 
bined than in the man whom the Queen would, if she could, 
have made Prime Minister in 1859. 

Another incident, similar to the one recorded above, 
occurred in 1864, The Queen, who had by now lost her 
invaluable adviser, the I^ce Consort, was very anxious 
to prevent the intervention of England, on behalf of 
Denmark, in the intricate question of the Danish Duchies. 

The Queen definitdy appealed to the Cabinet, through 
Lord Granville, ' to be firni and support her She acknow- 
ledged Russell’s fairness : ‘ but Lord Palmerston alarms 
and overrules him.’ Lord GranviUe, in his communica- 
tions with the Queen, was scrupulously careful to avoid 
even the appearance of trenching upon the rights of the 
Prime Minister or the Foreign Secretary ; but the Queen 
got her way and the paragraph to which she objected was 
expunged from the Queen’s speech. 

8870' a F 
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Once again, m 1885, the Queen found heiself at issue 
with the Prime Minister This time the offender was 
Mr Gladstone, and the Queen appealed to Lord Granville, 
who was Foreign Secretaiy and leader of the House of 
Lords Lord Granville rephed to the Queen’s remon- 
strance, tactfully as ever ‘ Your Majesty, will leadily 
understand what an extremely delicate matter it is for 
Lord Granville to enter mto any question as to the lela- 
tions between your Majesty and Mi Gladstone Your 
Majesty may rely on perfect frankness from Lord Granville 
in any matter which concerns himself ’ ^ 
wmiM Wilham Harcourt m a considered memorandum on 
Haicourt the Cabmet system exphally confiimed Queen Victoria's 
Cabm°(S practice in this matter In cnticism of Lord 

soiidanty Morlcy’s classical chapter, Harcourt msisted on the light 
of the Sovereign to demand the opmion of the Cabinet as 
a Court of Appeal agamst the Prime Ministei or any other 
Minister m his general or departmental action As a 
general lule the foreign dispatches are settled between the 
Prune Minister and the Foreign Secretary, and arc sub- 
mitted to the Queen, but if she dissents she has the 
practical light to demand the opinion of the Cabmet on the 
dispatch 'This', he adds, ‘is really a very practical 
powei m the hands of the Crown, especially wheie thei e is 
a strong Cabmet ' ® 

The It IS evident, howevei, that in this matter of Cabmet 
sohdanty, as m many otheis connected with the piactical 
working of Cabmet Government, much depends upon 
personalities The lule of sohdanty is apt to be most 
ngidly observed under a Prune Mmistei of dommating 
peisonality like Peel or Gladstone Sir Wilham Harcourt 
was, indeed, the colleague of Gladstone, but he was also 

» Fitzmannco, Ltff of Jjud GrmvxUo, 1 349, 456-g Sir Wilham 
Harcont t has confirmed these fiicts m gencial tones * We Iiad several 
instances m the 18S0 Govenunont where the Queen especially roquued 
that the Cabmet thould be consulted as distinguished from the Pnme 
Minister and the Foreign Secretary upon views stated by herself' 
Op at 11 61 1 

• Gardmer, Ii/r of Sir Wilham Harcourt, vol u, Appendix II, written 
in 1889 
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leader of the House of Commons durmg the Premiership 
of Lord Rosebeiy The words quoted above were, how- 
ever, wntten m 1889, before the differences between 
Harcourt and his leader had arisen Those differences 
have now been revealed to the world m the authontative 
biogiaphy of Sir Wilham Haicourt They were accen- 
tuated not only by the personal antipathy of the two men, 
but by the fact that while the Prune Minister and the 
Foreign Secretary weie both m the House of Lords, the 
Foreign Office was represented m the House of Commons 
by an Undei-Seaetary (Sir Edwaid Grey) who wasmoie m 
sympathy with his chiefs m the House of Loids than with 
lus leadei in the House of Commons It was not, thei eforc , 
unnatural that Harcouit should have insisted that he was 
entitled to see all answers on important questions of 
Foreign Pohey before they were given m the House of 
Commons, and that he should make, on behalf of the 
Cabmet, all important statements m debate on foreign 
affaus It IS plain that in this mamiei alone Cabmet 
sohdanty could, under the cncumstances, be maintained ^ 

That the circumstances were peculiar is unquestionable , 
but it IS also open to question whether they were qmte so 
exceptional as to leave the convention of sohdanty un- 
affected This much may with safety be said that there 
have been few admmistrations m llie course of which entes 
weie unable to pomt to a breach of the rule None the 
less the Convention is a salutary one, and is well worth 
preseivmg, even if breaches of it should continue to be not 
inhequent 

A fourth pi maple of Cabinet Government is the ure- Kxclu- 
sponsibility of the Sovereign and his exclusion from the sovorel^ 
deliberations of the Cabmet 

Long before the Kmg’s uicsponsibihty was pohticaUy 
establi^ed it had become a maxim of the Constitution 
that ' the King can do no wrong ' The execution of 
Charles I and the ' abdication ’ * of James II proved other- 
> op n( u 337 

* See Sesolntion oi the House of Commons ^8 January t6Sg 
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wise , and so long as executive authonty was vested 14 the 
Crown, irresponsibility could be nothing but a Constitu- 
tional figment So long as the Sovereign piesided over 
meetmgs of the Cabmei some share of responsibihty lor 
deasions taken thereat must necessarily have attached to 
his person The last Enghdi Soveieign who regularly 
followed this practice was, as we have seen. Queen Anne 

George I is said to have attended two Cabmet meetmgs 
once when evidence was laid before the Cabinet imph- 
catmg Sir WiUiam Wyndham m a Jacobite plot , and, 
secondly, after the landmg of the Pretender m Scotland m 
1715, m reference to which Towndiend writes to Stanhope 
'the Lords of the Council, his Majesty being present, 
did ’ ^ Sir WiUiam Anson * pomts out that of three 
mstances of occasions on which the King was piesent since 
1714, recorded by Alphaeus Todd,® two weie formal meet- 
mgs to lay befoie the Kmg the draft of his speech to be 
made at the opemng of Parhament , the third (shortly 
aftei the accession of George III) lests on very doubiful 
authonty Todd himself states that from the accession of 
Geoige I, whose knowledge of the English language was 
limited, it became customary for Mimsters to hold Cabmet 
meetmgs by themselves, and that, by the end of George IPs 
leign, it liad become ‘ unusual ’ for the Sovereign to be 
present at consultations of the Cabmet, and that from 
1he time of Geoigc III the absence of the Sovereign ' may 
be considered as havmg been permanently engrafted on 
our Constitution ’ Todd’s statement errs on the side of 
caution It may be taken as an estabhshed convention of 
the Constitution that the Kmg shall take no pait m the 
dehberations of the Cabmet though he does attend the 
Pnvy Council for the transaction of formal busmess Such 
mstances as can be quoted to the contrary are, so far as 
they relate to the period since 1714, few and quite uium- 
portant Thereafter the Kmg ceased, but without loss of 

Blauvolt, Cabinet Government t» Enqland, c vi, appendix a , Coxe, 
Walpde, 1 71 

’ Law and Custom of the ConsMuhon (vol 11, The Crown) Bart I, p 40 

* Govanment of England, n 115 
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personal dignity, to rule, he continued, with gieat 
advantage to his people, to reign 

As the Ring gradually surrendered the actual task of Subor- 
govemment, Ihere appeared on the political arena a new 
functionary of State to whom was eventually assigned, common 
though not until after the lapse of nearly two centunes, the 
official designation of Prime Minister 

Until the emergence of a First Minister the Cabinet 
structure could not be completed, for the Piemier is, in 
LordMorley’s words, ‘ the keystone of the Cabinet arch ’ 

The phrase is as precise as it is picturesque The keystone 
holds the aich together , yet the arch maintains the key- 
stone m position The subordination of the members of 
the Cabinet to a common head may therefore be regarded 
as the fifth and last of the essential pnnciples imphed m 
the Cabinet system 

Nevertheless the position of this high functionary was Evoiu- 
for a long period, and stiU contmues, in some measure, to 
be extraordinarily anomalous From the da}^ of Sir 
Robert Walpole onwards the Prune Minister has been the 
pohtical ruler of England, but not until 1878 was an 
Enghsh Muustei ever officially designated as Pnme 
Munster , ^ and it is still doubtful whether thcae is 
techmeaUy an ‘ office ’ of Pnme Minister The point is 
amusmgly illustrated by an inadent m the life of Lord 
Palmerston The lattei when visiting the Clyde m 1863 
was received with great enthusiasm ' The captain of the 
guaidship, anxious to do honom to the occasion, was 
hindered by the fact that a Pnme Minister was not recog- 
nized m the code of naval salutes , but he found an escape 
from his dilemma m the discovery that Lord Palmerston 
was not only first Lord of the Treasmy, but also Lord 
Warden of the Cmque Ports, for which gieat officer a salute 

1 In ibe opening clnnsc of the Trcaly of Berlin, Loid Beoconsiiald 
was desenbod as ‘ First Loid of Her Majesty's Troasuiy, Pruno Minister 
of England ’ But this was, no doubt, a concussion, os Su Sidney Low 
{op cit ,p 154) suggests, ‘ to the ignorance of foreignors, who nughi not 
have understood tho real position of the Biiluh plenipotentiary, if he 
had been merely given his olficial title ' 
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of nineteen guns was prescribed — ^an apt instance as 
Mr. Ashley adds, ' of the minor anomalies of the Constitu- 
tion under which we live/ ^ 

An incident which took place in the House of Commons 
so lately as 3 May 1906 is in this connexion not without 
significance. Mr. Paul, member for Northampton, had 
given notice of a question to be addressed to the First Lord 
of the Treasury. On his rising to put the question the 
following instructive dialogue took place : 

Mr. Paul. ‘ Before putting this question, Mr. Speaker, may 
I ask for your ruling ? Whenever I put down a question 
addressed to tlie Prime Minister that name is struck out at the 
table and the words " First Lord of the Treasury ” substituted. 
I understood that the King had been pleased to confer the style 
and title of Prune Minister, with appropriate precedence, on 
the head of his Government, and that that was now the proper 
official designation of the right hon. gentleman. I have 
observed that you yourself, sir, have made use of it. Perhaps 
you will be good enough to say for the mformation of the House 
and the table whether I rightly apprehend the significance of 
hia Majesty’s most gracious act ? ' 

The Speaker. ‘ If I am asked to decide on the spur of the 
moment I should say that Prime Minister was the proper 
designation.’ 

Mr. Paul. ' I beg most respectfully to thank you for your 
reply and to ask the Prime Minister the question of which 
I have given notice.’ 

Sir H. Campbell-Bannerman. ‘ I hope my hon. friend will 
find that the rose by either name will give the same answer.’ 

Two years before (1904), Mr. Balfour was asked in the 
House of Commons ' whetiier he was aware of any such 
official recognized by law as the Prime Minister ? ’ He had 
already answered the question by anticipation in a speech 
at Haddington : ® ‘ The Prime Minister has no salary as 
Prime Minister. He has no statutory duties as Prime 
Minister, his name occurs in no Acts of Parliament, and 
though holding tlie most important place in the Constitu- 

‘ Asliloy, Life of Lord Palmerston, 11. 333. 

• Quoted by Sidney Low, Goventance ^England, p. 153. 
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tional hierarchy, he has no place which is recognized by the 
laws of his country That is a stiange paradox ’ Some 
part of the paiadox has been removed by the assignment 
to the Prime Minister of a precedence between the Arch- 
bishop of York and the premier Duke, and the title now 
frequently appears m offiaal documents ^ This settled the 
social position of the Prime Minister , is it certam that 
even now he holds an ' office ' undei the Crown ? This at 
any rate may be said without fear of contradiction It is 
still so far tiue that there is no ‘ office ’ of Pnme Mimster, 
that no one could, by usage, be Piime Mimster, 01 sit as 
such m his own Cabmet, unless he held simultaneously 
some recognized office This office is commonly tliat of 
First Lord of the Treasuiy To this Mr Gladstone, follow- 
mg the precedent of Pitt and Cannmg, added on two 
occasions that of Chancellor of the Exchequer. Loid 
Sahsbuiy, when Piime Minister, was for several yeais also 
Secretary of State for Foreign Affaiis, and later was Loid 
Pi ivy S^ * Lord Rosebeiy took the office of Loid Presi- 
dent of the Council The precise office assumed by the 
Prime Munster, m addition to his own, matters not , but 
without such an office he would receive no salary ' No- 
where in the wide woild ', says Mr Gladstone, ' does so 
great a substance cast so small a shadow ; nowhere is theic 
a man who has so much power, with so little to show loi it 
in the way of formal title or prerogative ’ ® 

Where are we to look for the protoplasm of this vigorous Embry- 
germ? At most penods of Enghdi history there has been 
a person who had many of the attributes of a Prime Mims- Mmister 
ter of the Crown Ralph Flambard under Wilham II , 

Wilham Longchamp under Richaid I , Hubert Walter 
under King John , Wilham of Wykeham who resigned m 
consequence of an adverse vote m Parharaent m 1371 , 

‘ Thus ui the Lnndm GatelU, at the Council Chamber, WhitdiUl, 
the loth day of May, igio By tlie 1 ords of hu Majesty's Most Honour- 
able Pnvy Council Present Archbishop of Canterbuiy, Archbishop 
of York, P^nme Munster, Lord Piivy Seal, Mr Secretary Churchill It 
13 this day ordered, iSc 

• Mr Ramsay Macdonald wtftn Pnme Minister (1934) also held the 
Seals of the Foreign Office « Ghamngs, 1 344 
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Wolsey and Thomas Cromwell under Henry VIII , William 
Cecil, Lord Burleigh, under his impenous daughter, 
Edward Hyde, Lord Clarendon, m the yeais immediately 
succeeding the Restoration — all these had some of the 
attnhutes of a modem Prune Mmister, but they lacked, 
stiU more noticeably, the essential characteiistics They 
had no necessary or continuous connexion with Parha- 
ment, and they had none with a Cabmet oi Council of 
Ministers They weie servants of the Kmg , holding office 
solely at his pleasure, and responsible to him Clarendon, 
it IS true, was impeached by the Commons , but his fall 
was due pnmaiily to the fact that he had lost the favour 
of the Crown , and we must recall the warning already 
given against the confusion between the legal responsibihty 
of an mdividual Muuster, and the moral responsibihty 
of a collective Cabinet Nevertheless, Clarendon’s career 
marks the beginmng of the penod of tiansition Danby 
was even moie like a modem Pnme Mimstci , but he was 
not the head of the Cabinet In Somers we find a still 
closer lesemblance, but William III was still in every sense 
of the word mastei in his own Cabmet So long as that 
lasted there could be no Premier m the modem sense 
Queen Anne stiove gallantly to maintain the position of 
the Crown , but Godolphm’s ascendancy brmgs us a step 
nearer the modem system still, no man as yet had been 
Prune Mmistei of England 

Sir Su Robert Walpole deaily was Piime Mimste: , and with 

Walpole Ihe earher stages m the evolution of the official may be 

said to be complete Walpole is the master of the Cabmet , 
his colleagues are his subordmates and nommees He is 
also leader of the House of Commons, and when Uie House 
withdraws its confidence he ceases to be Prune Minister 
At last we are obviously m a modem atmosphere But 
there is much diaractenstic jealousy of the new departure 
Clarendon undoubtedly mterpreted onght the prevalent 
sentiment when m i66i he refused the suggestion of the 
Duke ot Oimond that he should resign the Chancellorship 
and be content to advise the King on questions of general 
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policy ' He could not consent he rephed, ' to en]oy a 
pension out of the Exchequer under no other title or 
pietence but being First Minister, a title so newly trans- 
lated out of French into English that it was not enough 
understood to be hked, and every one would detest it for 
the burden it was attended with ' Rogei North says that 
Jefienes was at one time ' commonly reputed a favourite 
and next door to piemier mimster ’ ^ Swift frequently 
describes Harley as Prime Mmister, and m the preface to 
the Last Four Years of Queen Anm refers to ' those who 
are now commonly called Pnme Mimsters among us ' But 
the new title, perhaps by reason of its Gallic oiigm, made 
slow way towai ds genei ^ acceptance m England It was 

one of the most senous accusations against Walpole that 
he made himself ‘ sole minister ’ and ' Prime Viziei ’ A 
Protest of dissentient Peeis, outvoted on the motion to 
remove Walpole, declared in 1741 that ‘ a sole 01 even 
a first mmister is an officer unknown to the law of Biitain, 
mconsistent with the constitution of this country, and 
destructive of hberty in any Government whatevei ' 
Sandys declared in the House of Commons ' We can have 
no sole and Prune Ministei We ought always to have 
several Piune Mmisteis and officeis of State ’ But moic 
remarkable than the accusation is the defence So far 
from ]ustif3nng the usage Walpole repudiated the title and 
the office ' I unequivocally deny that I am sole and Prime 
Minister and that to my influence and direction all the 
aflairs of Government must be attnbuted I do not 
pretend to be a gi eat master of foreign aflairs In that post 
it IS not my busmess to meddle, and as one of His Ma] csty’s 
Council I ^ve but one voice ’ From a real Prune Minister 
such a declaration would be amazmg , it affirms not the 
modem Enghsh doctnne, not the idea of Cabmet responsi- 
bihty, but that of Amencan departmentalism 
The tmth is, of course, that the office was not as yet The 
clearly defined, nor is it always quite easy to decide who, 
in a given administration, was actually Piime Mmistei 

* Ttvas of the Norths, p 354, ap Blauvelt 
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After Walpole’s resignation in 1742, Lord Wilmington, (Sir 
Spencer Compton) is said to have become ‘ nominal ’ 
Prune Minister, but how fai Carteret, who was a Secielaiy 
of State, or Pulteney, who was m the Cabmet without 
office, m practice actoowledged his primacy is doubtful 
On Wihmngton’s death (1743) Henry Pelham became 
indisputably Prime Minister and himself assumed the 
offices of Fust Lord of the Treasury and Chancellor of the 
Exchequer The Duke of Newcastle succeeded his bi other 
as Premier m 1754, but resigned after the outbreak of the 
Seven Years War (1756), being succeeded m the nominal 
Premiership by the Duke of Devonshire, while the leal 
leadership fell to Pitt as Secretary of State and leader of 
the House of Commons But the Newcastle influence was 
still unbroken, and m 1757 Pitt had 'to boirow New- 
castle’s majority to cany on the Government’, conceding 
to hun the First Lordship of the Treasury and the titular 
Premiership 

Lord Was Pitt himself ever Prime Ministei ? The matter is 
Clmtham ambigmty, though the balance of authonty 

mchnes to an affirmative answer If so, it can only have 
been during the short peuod from July 1766 to February 
1767 On the dismissal of the Roclongham Ministry (July 
1766) Pitt accepted a Peerage as Earl of Chatham and 
became Loid Privy Seal The Duke of Grafton became 
First Lord of the Tieasury Was he also nommally Prime 
Mimster ? Thus fax the Preimership, so far as it can be 
recogmzed at aU, had mvanably been assoaated with the 
office of First Lord of the Tieasury Smee 1766 the 
conjunction has occasionally been severed, and no conclu- 
sive argument can, therefore, be founded on the fact that 
Chatham, who was already in faihng health, prefen ed 
another office, Moreover, it is clear that the Ministry was 
formed by Chatham, and that the offices, includmg that 
assigned to Grafton himself, weie allocated by him No 

‘ Cf Autobiogrnphy oj Augustus Hsurv, Ihtrd Duka of Grafton (od 
An&on] Grafton says (p go) Mi Pitt ' addod tliat IIis Majesty had given 
bun full powors thus to farm a Ministry ' Cf also Chatham Correspond 
dance, ui, pp 23-33, CranviBa Cotrespondence, ui 308 
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subordinate Minister would have declined, as Chatham did 
in Februaiy 1767, to acquaint his colleagues with his views 
on an important question of pohcy Nor would Grafton, 
il Prune Minister, have acqmesced in the lefusal ^ By 
February, however, Giafton was evidently ' acting ’ Piime 
Ministei, and when Chatham letued into pnvate hfe, 
Grafton became the real as well as the effective head of the 
Ministry® 

Lord Noith, who in 1770 succeeded the Duke of Giafton, Lo:d 
combmed the Chancellorship of the Exchequer with the 
Fust Lordship of the Tieasmy, but dunng North's long Georgo 
tenme of the nominal prcimership, King George III 
realized his mother’s ambition and was ' leally King ' 

On North’s lesignation (1782) Lord Roclangham formed 
a Mmistty, which by leason of its pohtical homogeneity is, 
as we have seen, commonly regarded as marking a distinct 
stage m the evolution of the Cabmet Shelburne succeeded to 
the premiership on Rockingham’s death, after a few months 
of office, and like all his predecessors except Lord Chatham 
assumed the office of Fust Loid of the Treasury So did 
the Duke of Portland, who was nommal Pnme Minister 
dunng the Mimstry commonly known as the ' Coahtion of 
Fox and North ', who were the Secretanes of State 
No ambiguity attaches to the position of the younger Tie 
Pitt, who defimtely claimed both the place and title 
repudiated by Walpole In conversation with MelviUe m 
1803 he dwelt ‘ pomtedly and decidedly upon the absolute 
necessity there is in this cotmtry that there should be an 
avowed and real minister, possessmg the chief weight m 
the Council and the pnncipal place m the confidence of the 
Kmg In that respect (he contended) theie can be no 
nvalry or division of power That powci must lest in the 
person generally called the Fust Mmistei ’ 

The office, perhaps, reached its zemth m the person of Poei 
Su Robeit Peel He was, saj^ Lord Rosebery, 

' the model of all Pnme Ministeis It is moie than doubtful, 
indeed, if it be possible m this geneiation, when the burdens of 
* Graftoit Auiobiogruphy, p 116 ‘ Op cti , 6 s p iiS 
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Empire and of office have so incalculably grown, for any Pjnme 
Minister to discharge the duties of his lugh post with the same 
thoroughness or m the same spuit as Peel Peel kept a stnct 
supervision over every department he seems to have been 
master of the busmess of each and all of them it is probable 
that no Prune Minister evei fulfilled so completely and 
thoroughly the functions of his office, parhamenlaiy, adminis- 
trative, and general as Sn: Robeit Peel ' ^ 

Mr Gladstone’s lestraiony is to the same effect 
' Nothing of gieat importance is matured or would even be 
projected m any department without his personal cogm- 
zance ’ But Peel himself was dearly becoming conscious 
that his own conception of his great office was ' becommg 
impossible of realization, except by sending all Prune 
Mimsters to the House of Lords ’ a solution to which he 
personally refused to assent Mr Gladstone dedared that 
' the Head of the Bntish Government is not a Grand 
Vuier ’ Lord Rosebeiy hmts that Mi Gladstone, m his 
first Ministiy of 1868, may have occupied a position equal 
to Peel’s, but he declares with emphasis— and not without 
knowledge— that the position of a modem Prime Munster 
IS very different He is merdy ‘ the influential foreman of 
an executive jury ’ , he has ‘ only the mfluence with the 
Cabmet which is given hun by his personal arguments, his 
personal quahties, and his personal weight ’ ’ Lord Rose- 
bery wntes, of course, with great authonty, but it would 
not be wise to lay too much stiess upon a constitutional 
dtctum obviously coloured by recent personal expenence 
obtamed imder circumstances which wcie perhaps excep- 
tional 

Poffltion Whatever be the position of a Piime Mimstcr m rdation 

to his Cabmet colleagues, theie is no ambigmty m his 

Minister relation to the general machmciy of tho State Backed by 
a stable and substantial majority m Parhament, his power, 

’ Rosebery, Sir Rohtrt Piel, pp 27-9 

* ' I defy the Minister ol tins country to pcifoim ptopeily tho duties 
of his ollice and also sat in the House of Commons eight hours a day 
for 118 days ’ Peel, Papers (ed Parker), ni 219 

* Rosebory, Peel, pp 32, 33 The whole passage is one of extra- 
ordinary intoiest, hilt the framing in tho tenet should not be negloctod 
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as S^r Sidney Low truly has obseived, is gi cater than that 
of the German Emperor 01 the Amencan President, ‘ for he 
can alter the laws, he can impose taxation and repeal it, 
and he can durect all the forces of the State The one 
condition is that he must keep his majority, the outward 
and concrete.expression of the fact that the nation is not 
wiUmg to revoke the plenary commission with which it has 
clothed him ’ ^ The Prune Minister occupies m fact a four- 
fold position he is (to put it at the lowest) the chauman 
of the Executive Council , he is the Icadei of the Legis- 
lature , he IS mdirectly the nominee of the pohtical 
sovereign or electorate, and finally he is, m a speaal degi ee, 
the confidential advisei of the Crown and the ordmary 
channel of commumcation between the Ciown and the 
Cabmet 

'He leports to the Sovereign’, says Mr Gladstone, ‘its 
proccedmgs, and he also has many audiences of the august 
occupant of the Throne He is hound, m these reports and 
audiences, not to counteiwoik the Cabmet , not to divide it , 
not to undermme the position of any of his colleagues m the 
Roj^al favour If he depai ts m any dcgi ec from sti ict adherence 
to these lules, and uses his great opportunities to increase Ins 
own mfluence, 01 puisue aims not shared by his colleagues, 
then unless he is prepared to advise their dismissal he not only 
departs from rule, but comimls an act of treachery and 
baseness As the Cabmet stands between the Sovereign and 
the Parliament, and is bound to be loyal to both, so ho stands 
between his colleagues and the Sovereign and is bound to be 
loyal to both ’ ® 

Such IS the position of an English Piime Minister, and 
such the structm e to which he supphes the eement Fi om 
1714 to 1914 the Cabinet system developed steadily, and, 
save foi George Ill’s attempt to revive personal monaichy, 
without inteiiuption Tlie Great War proved that theie 
were grave hmitations to its utihty as a wai -machine 
Weie the defects revealed by war-conditions inherent in 
the mechanism ? Was the mainspnng of the Constitution 
* p/» 6»* , p 47 > Gleanings, 1 243 
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showing signs of obsolescence even before the eTCeptjional 

strain put upon it by the war ? 

Since 191X the English Constitution had admittedly been 
in a condition of suspense ‘ There is no party in England 
at this moment which regards our present Constitutional 
arrangements as anything but temporary and provisional 
We are plodding along under an ever-accumulating load of 
unlulfiUed promises and unreahzed Preambles The Con- 
stitutional fabric IS confessedly mcomplete to the artist 
a mere tmo , to the giammanan a protasis without an 
apodasis ’ ^ These words were wntten m Decembei 1913 
They weie mspired by contemporary conditions by the 
unfulfilled promise contained m the Pieamble to the 
Parhament Act of 1911, and by the large expectations 
held out m connexion with the Home Rule Bill of 1912, 
which was avowedly proposed as an instalment of Fedeial- 
isin foi the Umted Kingdom Nothing could have been, 
from that standpomt, less adroitly drafted , no indication 
was given of the lines on which the rest of the building was 
to be reconstiucted But the relevant pomt is that the 
structure of 1913 confessedly lacked a copmg-stonc , the 
Constitution, to vary the metaphoi, had been cast mto 
the cauldron, and had not emerged 

If the whole madunery of the State was beginnmg to 
a eak ormnously, the creakmg was more cleaily perceptible 
m that section which kept the Executive m operation 
A Committee appomted m July 1917, under the chairman- 
ship of Viscotmt Haldane of Cloan, repotted that ‘ a 
rearrangement of the supieme diicction of the Executive 
orgamzaton as it formerly existed has been rendered 
necessary, not merely by the wai itself but by the prospect 
after the wai ’ * 

Experienced admmistrators had anived at similar con- 
clusions Thus Lord Lansdowne, speakmg in the House of 

> Ihey appeared m an aitida by the present writer m The Nineteenth 
Century and After for January 1914 They are quoted bore with all 
due apologies merely as evidence of contomporoiy pio-wnr opinion 

Report of Committee on the machinery of Government (Cd 9230, 
1918. p 5 
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Lords, 19 June 1918, of the old Cabinet system, attnbuted 
the breakdown of the system to the macase m the mimbei 
of Cabmet Ministers 

' I iTimlf he said, ‘ the trouble really aiose horn the lapid 
increase in the niunber of the members of the Cabmet It 
became an unwieldy body If only a few of them took part, 

the Cabmet ceased to be representative If many of tliem 
took part, the proceedmgs tended to become piolix and 
mtermmable, and it is a mattei of common knowledge that 
reasons of that kmd led to the practice of transactmg a good 
deal of the more important work of the Government through 
the agency of an mformal innei Cabmet ' ^ 

The development of an ' mnei Cabinet ’ was indeed as 
notonous as it was inevitable The old system was break- 
mg down under the sheer weight of numbeis Pitt's 
Cabinet, responsible for the conduct of the Fiench Wai, 
1793-1801, contained ten members , his second twelve , 
Grenville's ' All the Talents ' Mimstry fourteen , Spencei 
Perceval's only ten Dming the nmeteenth centuiy 
Cabinets ranged as a rule from fourteen to seventeen 
members, though Disraeh’s second admmistration (1874- 
80) consisted of only thuteen Loid Sahsbuiy included 
sixteen members in his Cabinet of 1886 and nineteen m 
that of 1895, while the last pie-wai Cabmet contained no 
fewer than twenty-one members ® 

Inaease ol numbers would seem to have involved a Lord 
decrease of collective cf&aency Methods of tiansacting 
busmess appropnate to a Cabinet of twelve or fourteen 
persons could not yield satisfactory lesults when the 
Cabmet numbered over a score, and when, moi eovei , many 
of that number represented departments whose adminis- 
trative responsibihtics weie extending with appalhng 
rapidity No board of directors, working m the old 
mformal way, could keep abieost of the work Loid 
Cuizon of Kedleston, speaking, hkc Loid Lansdowne, witli 

* House of Lords OITictal Report, 20 Juno 1918 

• Reduced to twenty by Colonel Seely's resignation and liL Asquith’s 
assumirtion of the War becrotarysihip 
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experience of more than one type of Executive Govern- 
ment, cast a lund hght upon the confusion of Cabinet 
procedure ' I do not thmk he said, ‘ anybody will deny 
that the old Cabmct system had metiievably broken down 
both as a weir machine and as a peace machine ’ 

The meetings of the Cabinet weie most uiegulai , there 
was no ordei of busmess, no agenda, no recoid of decisions 
ariived at 

' The Cabinet often had the very haziest notion as to what 
its decisions wei e , and I appeal not only to my own cxpei lence 
but to the expencnce of every Cabmet Mmister who sits m this 
House, and to the recoids contamed m the Memous of half 
a dozen Prime Mmisteis m the past, that cases fiequently aiose 
when the matter was left so much m doubt that a Munster 
went away and acted upon what he thought was a decision 
which subsequently turned out to be no decision at aU, or was 
repudiated by his colleagues Miiusteis found the utmost 
difhculty in secuimg decisions because the Cabmet was always 
congested witli business ’ 

Cntical of the system, or lack of system, m the past, Loid 
Cmzon ventuied upon a piediction as to the futme 
' I think ’, he said, ' you will find the Cabmets m the future 
will all be subject to a great reduction of numbers fiom the old 
and ever-swollen total to which refeience has been made I do 
not think we shall evei have a Cabmet of twenty-two or 
twenty-three Ministers again Secondly, I think the piesence 
of other Mmisteis than Cabmet Ministers at the discussions 
will also become an mevitable featme of future Cabmet proce- 
duie Ihirdly, the pieparation of an agenda m order that we 
may know m advance what we are gomg to discuss is an 
mevitable and essential featme of busmess-hke proceduie m 
any Assembly in the woild Fomthly, I doubt whether it will 
be possible to dispense with the assistance of a Scactary m 
futme Fifthly, I thmk that a rccoid and minutes of the 
proceedmgs will have to be kept , and, lastly, I hope for a veiy 
considerable development of the system of devolution and 
decentrahzation of Government woik which I have desenbed ’ ^ 
Lord Curzon's confident forecast was based upon 

* House of Lords Official Repoit, ig June igig 



PARLIAMENTARY EXECUTIVE 8i 

eighteen months' experience of the striking constitutional 
expenment initiated by Mr, Lloyd George on his accession 
to the Premiership in December 1916. 

Mr. Lloyd George himself explained the reason for the The War 
1- 'j-L. X.1 X Cabinot 

change with blunt common sense. 

‘ The kind *of craft you have for river or canal traffic is 
not exactly the kind of vessel to construct for the high seas, 

I have no doubt that the old Cabinets were better adapted to 
navigate the Parliamentary river with its shoals and shifting 
sands, and perhaps for a cruise in home waters— but a Cabinet 

of twenty-three was top-heavy for a gale It is true that in 

a multitude of counsellors there is wisdom. That was written 
for Oriental countnes in peace times. You caimot run a war 
with a Sanhedrin.’ 

Accordingly a War Cabinet or Directory was appointed 
by the new Prime Minister to supervise the conduct of the 
war. It consisted of five members, the Prime Minister, 

Lord Curzon, Lord Milner, Mr. Bonar Law, and Mr. Arthur 
Henderson. Of these, pne was a Liberal, three were Con- 
servatives, and one a Socialist. One only, the Chancellor 
of the Exchequer (Mr. Bonar Law), was a Departmental 
Chief, and he also led the House of Commons, a triple 
burden which undoubtedly contributed to his premature 
death in 1922. The intention was that the rest of the 
Directory— ultimately increased to seven members— 
should be entirely free to devote themselves, uninterrupted 
by Departmental or Parliamentary duties, to the conduct 
of the war. 

How far the older Cabinet was superseded by its 
younger rival is a question which still rests wrapped in 
an ambiguity characteristic of the English Constitution. 
Questioned on the subject in the House of Commons by 
the present writer, Mr. Law denied that there was in being 
any -Cabmet other than the War Cabinet ; and further 
denied that there were any Cabinet Ministers other than 
the five who, in July 1919, constituted the ' War Cabinet '.® 

‘ The Tims, 20 December 1916. 

* Official Report, 31 July 1919, p 3*77, 
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Yet there were as a fact other Ministers— Heads of the 
principal Departments— who conceived themselves to be 
members of a Cabinet, if not the Cabinet, who received, in 
the usual form, a summons to meetings of ‘ His Majesty's 
Servants’, who attended a weekly breakfast at No. lo 
Downing Street, and, under the chairmanship of the Home 
Secretary, mamtained a semblance of collective responsi- 
bihty. Yet technically Mr. Bonar Law was correct : the 
only Cabinet existing between 1917 and 1919 was the 
‘ War Cabinet 

■nieWar The War Cabinet itself met almost daily, sometimes 
Cabinet ^ (jay—joo times in all during the year 

1917— and received at every meeting reports from the 
Foreign Seaetary, the First Sea Lord of the Admiralty, 
and the Chief of &e Imperial General StafE.^ The heads of 
Departments attended only when the affairs of their several 
Departments were under discussion. The administration 
of domestic affairs thus became virtually departmental. 
The clash of arms is apt not only to silence laws, but to set 
aside many constitutional conventions ; above all it led to 
the rapid multiplication of ministries and therefore miniS' 
ters and the line between Cabinet and non-Cabmet 
Ministers was not, in fact, rigidly defined. Moreover, the 
War Cabinet itself developed in a direction not originally 
contemplated. Designed as a War Directory, it developed 
into a species of Super-Cabinet, to which Departmental 
Mmisters were summoned as occasion required, and at 
which their differences were adjusted. In addition to this, 
the War Cabinet was responsible for assigning an immense 
amount of business to mdividual Ministers or to ad Iwc 
Committees, and for setting up Standing Committees to 
deal with matters of more continuous importance. 

The War Cabinet system did not long survive the con- 
clusion of Peace. The Haldane Report contemplated that 
the Cabinet of the future should approximate to that of 
the War Cabinet ; that it should consist of ten or twelve 
members who were not, as a rule, to act as Heads of 

^ Cf. Reports of the War Cabinet for igz'j and igiS. 
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Departments, but to excicise functions supervisory and 
co-oidmating lather tlian directly administrative Ihc 
Peace was haidly signed, howevci, before Parliament 
began to mamfest cuiiosity, if not impatience, as to the 
prolongation of an e\pei imcnl ostensibly duo only to the 
special cucumstances of tire wai Accordingly in Octobei 
1919 it was quietly announced that a Cabinet, of the pre- 
wai type of twenty membeis, had been appointed Noi 
have subsequent Cabinets deviated, in outward appear- 
ance, horn the iiaditional pattcin 

Outward appcaianccs aic, however, laiely to be Ituslcd Tho 
where the raeclianism of tho Enghsh Constitution is con- 
coined In foimal shape the pie-wai Cabmet has been tauat 
restored , but has the wai left no tiaccs upon this the 
most dehcatc pait of tho machine ’ As to the chaiactci 
and the value of tho legacy bequciilhed to the post-wai 
Cabinet, tlierc may be, and aie, differences of opinion but 
there can be no question that the survival of a Cabinet 
Secretaiiat does leprescnt a constitutional innovation of 
considerable significance 

That Uic old machinery had sliown signs ol obsolescent c 
is pioved on the ununpeachablc testimony, alicady 
quoted, of Loid Lansdowne and Loid Cui/on of Kcdlestoii 
Yet bofoie the wai the Cabinet did not as a lule meet more 
than once a week— if so often— durmg foity weeks m tho 
yeai Post-war statistics tdl a veiy diffcrciil talc The 
old Cabmet system, as we have seen, was levivod only in 
the autumn of 1919 In 1920 thcie weic 82 Cabmet meet- 
ings, and in 1921 Ihci c were 93 ‘ In addition to that tlici c 
are the Conferences of Mmisters, in effect Cabmet Com- 
mittees, the Home Affaiis Conumltcc, which is now (1922) 
a Standing Committee of the Cabmet, to winch a large 
amount of business is iclcgaled, a Finance Committee, and 
various sub-committeei. of the Cabinet ’ Including all 
these Committees theic weie m 1920 no fewer than 332 
meetings and 339 m 1921 The pace has now slowed 
down, but in tlie year ended 31 Maich 1925 theie wcie 
62 meetings of the full Cabmet and 159 meetings of 
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Cabinet Comiruttees, m addition to 154 meetings of the 
Comnuttee of Imperial Defence and its Sub-Comnuttees 
In face of such, figures one may well ask with a Cabmet 
Minister of gieat experience, ‘ How are you to co-oidinate 
the work of these Comimttees ? How is the Cabmet itself 
to keep any control over them unless a record be taken of 
the work of the Committees and unless that record be 
available with the decisions of the Committees for the 
consideration of the Cabmet ^ ^ 

Those questions explam, and m the opinion of many 
justify, the contmuance of an important war-time experi- 
ment, the Cabmet Secretariat. 

ihs Com- In its oiigm the Cabinet Secretariat was a development 
of the Committee of Imperial Delence, an organization 
Defonea which was uutiated to co-ordmate the work of the Army 
and the Navy, and to envisage and discuss as a whole the 
problem of defence, not merdy foi the Umted Kmgdom 
but for the Empne For the first ten years of its existence 
the Committee was a somewhat nebulous body, but m 
1904, mainly through the efforts of Mr (now the Earl of) 
Balfour, who was then Prune Munster, it was reorganized 
with a small but permanent secretanat and staff • Of this 
Committee the Prune Minister is chairman, and the 
ordmary members are the Secretaries of State for Foieign 
Affairs, the Colomes and Domimons, India, War, and Air, 
the ChanceUoi of the Exchequer, the First Lord of the 
Admualty, the Fust Sea Lord, the Chief of the Impel lal 
General Staff, the Chief of the Air Staff, and Directors of 
the Intelhgence Departments of the War Office and the 
Admualty The Prune Minister is expressly empowered 
to caU for the attendance of any military or naval olficers, 
or of othei peisons, with administrative expenence, 
whether they are m official positions or not In pai ticular 
the advice is sought of the representatives of the Do- 
mmions Recoids of its proceedmgs are kept, and aic 
available for reference by successive Committees In tlic 

* Mr Ansten Chimberltun m House of Commons OJUmd liipott 
foi II June 1923 

• The estunato /oi the Comnuitet. for tin. ypdi 190 was ^ 2,060 
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first, months of the Great War a War Council was set up 
(25 November 1914), with Su Maunce Hankey, the Secre- 
tary of the ImpaiaJ Defence Committee as its Secretary 
This was leplaced (June 1915) by the Dardanelles Com- 
mittee, ‘ so called because that was the campaign whicli 
was at the moment occupymg the greatei pait of the 
attentions of the Government’,^ and this Committee 
expanded mto the Wai Comnuttee until the lattei was in 
turn superseded (December 1916) by the War Cabmet 
already descnbed 

Distmct from the Cabmet Secretariat which has its 
offices in Whitehall Gaidens, and not to be confused with 
it, IS the personal Secietaiiat of the Piime Munster In 
1913 this amounted only to four persons, and the cost of it 
was ix.oiy a year The pcisonal staff was necessaiily 
augmented during the war and had to be accommodated 111 
temporary offices m the gaiden of 10 Downing Stiect, and 
was consequently mcknamed the Kmdeigartcn 01 the 
Garden Suburb So lapidly did it grow during the wai 
and the first years of peace that in 1922 the stalf numbered 
twenty and cost the E\cliequer £9,318 a year Since that 
time it has again been induced to reasonable piopoitioiis 

To return to the Cabmet Seuctanat Includmg the 
Comimtteo of Impel lal Defence, with which it constitutes 
for staff purposes a smgle umt, the staff numbeicd, in 1918, 
98, and the cost of it was £19,600 By 1922 the staff liad 
unaccountably swollen to 137, and the cost stiU moie 
unaccountably to £36,800 These facts evoked strong 
comment m Parhamcnl, and the staff has now (1924) been 
reduced to 38, costing £15,500 a yeai ® The SccrotaiJdt 
itself must, howevci, now be lOgaided as a pciinancnt part 
of the constitutional raadunery Its piccise cliaractci and 
functions aie neveithcless somewhat obscure Its ciitics 
represent it as virtually a new Dcpaitmeut tlmist in 

I On the work of tho Cdbinrt Secrckinat during lire wai, ct two 
informative papois by Mr Clement Jones, one of tlio Assistant Soue- 
tonea ap Empire Review for Decombiir 1923 and January 1924 

• rhe stall has mcreased (1926) to 42, and tho estimated cost to 
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between the Cabinet and the admnustiative Departments, 
and m particular between the Cabmet and the Foreign 
Olficc, an appropnate adjunct of a new system of ' presi- 
dential ’ as opposed to ‘ Cabmet ’ government Its apolo- 
gists dende these fears, maintaimng that its functions are 
merely secretaiial, that it only prepares the agenda foi the 
Cabmet, keeps the mmutes, lecords decisions, and tians- 
mits those decisions to the Departments which have to 
carry them out The Prime Mimster mainly lesponsiblc 
for the development of the Cabmet Secretanat said of it 

‘ They are a lecording Department , they are a commum- 
cating Department, they are a means of transmittmg to 
Departments the decisions not merely of the Cabmet, but of 
the very considerable number of Cabmet Committees that 
have always been set up m every admmistidtion, but which, 
of course, have been multiphed considerably smcc the War ' ^ 

Does this authoiitative passage exhaust the functions 
of the new Secretanat ? If it does, the machinciy pi ovidcd 
for functions so modest would seem to be unnecessarily 
costly and elaboiate A meie condtut pipe might surely 
have been provided at less expense But it is almost 
inevitable that a mechanism so obviously convement 
should rapidly develop A medium of commumcation is 
apt to become part of the machmery of control Has the 
Cabinet Secretariat escaped that tendency ? Lord Robert 
Cecil, not without some expenence of Cabmet office, 
expressed the fear lest the Cabmet Secretanat might lead 
to a dimmution of departmental rraponsibihty, moie pai- 
ticularly m the case of the Foreign Office In this way the 
control of the House of Commons was necessanly relaxed, 
and the powei of the Prime Ministei inevitably exalted 
As It was put m the debate to which reference has alieady 
been made 

' The position of the Piune Mimstei in foreign aflaus, at 
least, closely icsembles the position of the Piesident of the 
Umted States, much moi e closely than it resembles the jiosition 
of the Piime Mimstei under the Bnlish Constitution befoie 
‘ Offikial lit port, II June 1922 
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the War. The chief engine in this revolution has undoubtedly 
been the Cabinet Secretariat.’ *■ 

For this development there were, however, other reasons, 
personal and temporary. The resignation of Mr. Asquith 
opened the way for a Prime Minister endowed with omni- 
vorous energy and faced by a unique emergency. It is 
small wonder that, cut off by the necessities of the hour 
from continuous contact with the House of Commons, and 
Chief of a War Directory, the Prime Minister should have 
allowed his office to approximate to that of an American 
President, But that tendency was arrested, partially by 
the restoration of a normal Cabinet in the autumn of 1919, 
and completely by the dissolution of the Coalition and the 
return to Party Government in 1922. 

Nevertheless, the experiment has left its mark on the 
administrative system in the institution of the permanent 
Cabinet Secretariat, and in those modifications of Cabinet 
procedure to which reference has already been made. The 
proverbial flexibility of the English Constitutions forbids 
more scieritific analysis or more precise measurement of the 
changes wrought by recent events in the fabric of the 
English Polity. 

>■ The Hon. Walter Guinness ap. Official Report, June 1922, p. 252. 




XXVI THE PROBLEM OF THE EXECUTIVE (4) 

^ Presiimlial Government 

‘ We ought not to considei a Minister of the Englisli type, conducting 
legislation and administiation at once, and rising and falling it the 
pleasure of Parliamont, to bo necessaiily the normal, and only piopci, 
result of political devolopmont Sir John Sicinv 
'Under the existing regime it is fiom the Sovereign alono thnt 
emanates the directing idea m every iiansaction ' — Frencu OrnciAL 
CouHUNiQcil, i2 September 1863 

‘ The Presideni of the Republic shall be itsponaible only in case of 
high treason O m anic Law or France (ar Fcbiuuy 1875) 

‘The President piosidea but does not govern, lit can foini no 
decision save in agioomenl with his Miniattrs , and the rosponsibiUty 
11 them The Piesidenl, therefore, exeiciscs no power alone 
Raymond PoincarL (1913) 

‘With US the King himself governs ‘—B ismarck (1883) 

‘No person holdmg any office undci the United Mates shall bo 
a member of eilhei House dmmg bis continuance in olfico'— I iie 
C oNsniuiiON 01 iHC UNinn SrAirs, vi 2 
' Encigy in the Evecntivc 11 a leading rhiuaclu in the dchniiion of 
good govommonl Ihe ingredients wlucli constitute cneigy m tlio 
Executive arc, hist, unity , stcomUy, duiatuin , thiidly, an adequate 
provisioa for its suppoit, fourthly, rompetent powiis Those 
politicians and statesmen who have been the most ttlobiatcd foi tho 
soundness of then pnnciples and for the justiro of their views have 
declared in favour of a Single Executive' — ^II amieioh, The Feindui, 

No LXX 

RESPONSIBLE Government is, m the sphere of Pohlics, Porim- 
themost characleiistic aduevemenl of UicEughsli genius 
for affairs Is it also the most commendable ? It would 
be rash to assume that the answci to this question will 
necessarily be alfirmativc, oi that, even foi Great Britain 
and the other nations of the Biitish Commonwealth, the 
Cabinet system is the last word m Pohlical Science Sir 
John Seeley has pointed out that Responsible Government 
as evolved in England was ‘ much moie casual and aca- 
dental, much less necessary than is commonly supposed 
and that so far fiom bemg a ‘ nccessaiy result of the giowth 
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of the " spirit of liberty ” it was ' a very peculiar result 
of very special circumstances 
In England, however, the Parliamentary type of Execu- 
tive, m short the Cabinet system, has approved itself by the 
experience of two hundred years. Moreover, the system 
has been extensively imitated, though not with unqualified 
or universal success It was not copied by the architects 
of the Constitution of the Umted States, where the Execu- 
tive, as we have seen, is not Parliamentary but Presidential. 

Thfl Between these two types the choice for the modem State 

would seem to he. Let it be observed, however, that it by 
cutive m no means follows that Republics must be ' Presidential 
stm less that Monarchies must be ' Parliamentary On 
state the contrary, a Parliamentary Executive is compatible 
equally with a Repubhc and an Hereditary Monarchy, 
provided that in each case the Head of the State is a ' con- 
stitutional’ and not an autocratic ruler. Conversely, 
a ' President ’ may be either crowned or uncrowned. The 
Monarch under the Hohenzollern Empire in Germany 
conformed clearly to the ' Presidential ’ type. Executive 
authority was vested not in Ministers responsible to the 
Legislature, but in the Emperor. The Imperial Chancellor 
was as much the servant of the Emperor William I or II 
as was Wolsey or Thomas Cromwell the servant of 
Henry VIII. Wolsey had sometimes to explain the Royal 
policy to Parliament as Bismarck had to defend himself 
and his master m the Reichstag. The Emperor, however, 
was the real ruler of Germany ; he not only reigned but 
governed. 

The In modem France, on the contrary, the President is 
a constitutional Head of the State. His position was 
somewhat sardonically analysed by Sir Henry Maine in 
the following passage : 

' . . . there is no living functionary who occupies a more 
pitiable position than a French President. The old Kings of 
France reigned and governed. The Constitutional King, 
according to M. Thiers, reigns, but does not govern. The 
^ Iniroduduin to Pdilaal Science. 
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President of the United States governs, but he does not reign 
It has been reseived foi the President of the French Repubhc 
neither to reign nor yet to govern ' 

How far does this dcsaiplion, wnllen some foity years 
ago, stiU conespond to the facts ? The foimal position 
of the French President can be veiy biiefly stated The 
Piesident is tlie supieme Representative of tlie State He 
is elected by an absolute majonty of the sufirages of the 
Senate and the Chamber of Deputies, acting in jomt 
session as the National Assembly The procedure at the 
election, which takes place at Versailles, is giaphically 
desenbed by M Raymond Poincaid, himself President of 
the Repubhe dui mg the cntical years 1913-20 

' When the Assembly is convoked foi a Presidential election 
the membeis vote without discussion The uin is then placed 
in the tribune and as an usher with a silver chain calls then 
names in a sonoioua voice the members of the Assembly pass 
in a file m 01 dor to deposit their ballot papers The pi oces- 
sion of voters lasts a long time , there arc nearly ume hundred 
votes to be cast When the voting is completed the sa utators, 
diawn by lot from among the members of the Assembly, count 
the votes in an adjoming hall If no candidate has obtamod 
an absolutema]Oiityofvotcs,thePic&ident announces a second 
ballot, and so on, if needful, mitil there is some icsult ’ ^ 

The President is elected for seven yeais but is le-ehgible 
for any number of terms In fact, only one Ihresident, 
Jules Gidvy, has been re-clectcd, and m consequence of 
a financial scandal, in which his son-in-law was mvolved, 
Grdvy resigned early m his second tcim Fiom 1871 to 
1875 the Picsidcnt had been lesponsible to tlie Legislature, 
but the mconvemenco and even the danger of this principle 
soon became apparent, and since 1875 the President has 
been irresponsible save m the event of high tieason. If 
accused of lugh tieason the President may be mipeachcd 
by the Chamber of Deputies and tried by the Senate The 
Senate htis the power to proclaim his dismissal and to 
impose tlie appropnate penalties Otheiwisc, the Prosi- 

* How France »s Governed (Eng trans ), pp lOS-o 
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dent IS, for the duration of his legal term, uremov,able, 
although, as was seen in the case of M MiUerand, the 
Chambers can render the position of the Piesident unten- 
able ^ For the rest the whole responsibihty is assumed, as 
m England, by his Ministers, by one of whom all his 
proclamations must be countersigned • 

In a social and ceremomal sense the position of the 
President is one of high digmty He is lodged at the 
Palais d’Elys 4 e, and the castles of Rambouillet and Fon- 
tainebleau are assigned to him as country houses He 
receives a salary of 1,200,000 francs a yeai, and an equal 
amount for expenses , but the salary is subject to the 
annual review of the Legislature — a system which is 
hardly consonant with the digmty of the Head of the State, 
and one, moreover, which might conceivably result in 
undesirable bargainmg 

The President is the Giand Master of the Legion of 
Honour , he represents the State m national solemmties, 
and vis-d-ins foieign Powers, foreign ambassadors are 
accredited to him and fiom him ambassadors receive their 
letters of credence The majesty of his person is seemed 
by a special hbcl law enacted as a protection agamst 
attacks m the pi ess, and he has the nght of immunity or 
‘ grace ’ He is constitutionally the head of the fighting 
forces of the Repubhc, and conveys to them the encourage- 
ment and gratitude of the nation 

ThePtesi- The President shares with both Chambers the right of 
imtiatmg laws, but he has no veto on legislation He can, 
lature however, refuse to promulgate a law, and, by means of 
a reasoned message, may require the Lcgislatuie to give 
further dehberation to the piojccted law IIis powei of 
retardation lasts only a month, and should the Legisklmc 
insist, the law must be piomulgated m its ongmal form 
It IS the President’s duty to convoke and pioioguo the 

‘ In June 1934 Provident Millaiand commiasionwl M l?wn(,ow Marsal 
to fonn a st<^ gap nunistry, toi the piupose of convoying to the 
Cbamberb a message fiom tlu Picsident lhaoupon the National 
Assembly declined to rcccivo a mossago from the Govoinnicnl ind 
M MiUerand resigned 
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Legislature, but the Chambers, if not convoked eaiher, 
must meet at latest on the second Tuesday m January and 
must sit for at least five months The President may 
ad]ouin the Chambers, but not foi a peiiod exceeding one 
month and, not for more than twice m one session Extra- 
01 dinary sesswns may be. and are, almost annually, sum- 
moned at the discretion of the President The Picsident 
also enjoys the pieiogative, with the assent of the Senate, 
of dissolvmg the Chamber of Deputies, beioic the expiia- 
tion of its legal term This prerogative is, as aheady 
indicated, of leal constitutional importance, though the 
praogative has only once been cxeicised ^ 

The most important function assigned to tlicPiesident ThoPrea- 
is that of selecting a Piime Mmistcr Owing to the multi- 
phcation of gioups in the Fiench Chombei, tlie choice of 
d successor to an outgomg Piemioi is much less cleaily 
indicated to the Piesident than to an English Sovcieign, 
and, consequently, tlie perfoimance of this political 
function calls foi no httle tact and expeiioncc on the pait 
of the Piesident He usually consults the Picsidents of 
the Senate and the Chambei of Deputies, whose knowledge 
of tlie paihamentary situation is even nioic mlmialo than 
Ills own As to the selection of the othei Mimstcis, the 
President may proflci advice to the Picmiei, or Piesident 
of the Council, to give Imn his olBaal title, but the lattci 
need not take it Nevertheless, as a disliuguishcd Fiench 
publicist has said, the Head of the State is ' something more 
than a gieat electoi of imnistcis The constitutional 
uresponsibihty of the Piesident of the Repubhc does not 
prevent his bearmg a heavy raoial lesponsibility towaids 
the nation in the nomination of his raimstcis ’ 

That lesponsibihty must needs be cniionccd by the 
regular attendance of the Piesident of the Repubhc at the 
Councils of Minislers A Eicndi Cabinet meets in two 
capacities * (1) as a Conssil de$ Mtmslres , (11) as a Comal 

* By Prosidonl MacMahon, who m 1877 hoped to got n. Chamber m 
acooid with hi") poxsonal views Ilia fadun. lias discouraged a repcti) ion 
oi the experiment 

* Joae^-BarthUoray, TIu Governmnl of Fmm (Eng Irons ), p 91. 
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ie Cabinet Thp formei is something between an Eqghsh 
Pnvy Council and a Cabinet Council Its meetmgs are 
prescnbed by law, and are held at the Elys^e, m the 
piesence of the President of the Repubhc, though the latter 
cannot vote Formal busmess is there tiansacted , but 
not formal business only As a rule there ai otwo meetmgs 
a week and the mam lines of Stale pohcy, especially m 
relation to foreign affairs, aie there laid down The 
Consetl de Cabinet meets, as a rule, once a week, under the 
chairmanship of the President of the Council, and is largely 
concerned with the details of parliamentary business, a 
topic which occupies perhaps a disproportionate part of 
the time of an English Cabmet It cannot be easy or even 
possible always to keep the two topics apart, but there is 
evidently some advantage m such a vanation of procedure 
as necessitates the attempt to do so No mmutes ai e kept 
at either Council 

conduct of international relations the President 
of the French Repubhc plays an important and, m certain 
circumstances, may play a decisive part He not only 
represents the State m all formal relations, but has the 
nght to negotiate and ratify treaties, though not to 
declare war without the assent of both Cliambei s On his 
election m 1920 M MiUerand is understood to have 
insisted that the Constitution imposed upon the Piesident 
the duty of active participation in foreign pohcy How 
far he succeeded m upholding his contention is a secret hid 
m the breasts of himself and the Ministers who served him 
Dunng at least half of the time of his Presidency he found 
himself ws-d-Vis a Mmister of very masterful peisonahty, 
whose will was not likely to have been deflected, had they 
clashed, by that of the President of the Repubhc 
In a Paihamentary Democracy, whether it be monai du- 
cal 01 Repubhean m form, mudh must evidently depend 
on the personal equation, but the foregoing sketdi should 
make it plam tliat the French President is not a mere rot 
jatn&ant The Constitution, as has been truly observed, 
meant to invest him with ‘a leal and dommatmg 
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autbonty doublless with a view to the easiei restoiation 
of a Monarchy MacMahon, the first President, favouied 
a restoration, though the ellect of his autocratic methods 
was to weaken the presidential office His successoi, 

Gi 4 vy, weakened it of set purpose, and from his 
time onwards it was the delibeiate pohey ol successive 
National Assembhes to piefci tlic weakei to the stronger 
candidate Casimir Puiei, elected aftei the assassination 
of Camot (1893), was a notable exception to this rule , but, 
after a few months of office Peiier icsigned m despair 
' The Presidency of tlie Republic [so lan his resignation 
message of 15 January 1894] is deprived of means of action 
and of contiol I cannot leconcilc myself to the weight of 
moial rebponsibihtios laid upon me and the impotence 
to which I am condemned ' Peihaps Peiiei was over- 
sensitive, 01 oveisliamcd Be that as it may, it is ceitom 
that a Piesidcnt of powerful peisonality can and does 
e\ei cise a real influence upon affaus, poi lly in vn lue of the 
duration of his oihee, glanngly coutiasted with the brevity 
of ministoiial tenuie, partly in viilue of his legular 
piesence at Consetk det, MimUfes flic lattei custom 
evidently enables lum to cxcicise inoi c continuous influence 
upon public allairs tlun an English Sovcicign Ho does 
not mdeed loign yet the second part of &n Hcniy 
Maine’s aphoiism deaily demands some modification 
Tlie Geiman Constitution of 1919 provides foi an elected liic Coi- 
Picsident who is phunly intended by (he teiras ol the 
Constitution to play the pait of a ' Constitutional Riilci ' 

It was a matter of considmablc dispute 111 the Constituent 
Assembly whcthei it was dcsuablc to have a Piesidcnt at 
all, and if so what his constitutional position and powcis 
should be Some members of the Weiraai Assembly were 
opposed to the cieation of a Piesidcnt, on the ground 
that, howevci ciicumsciibcd his powers, he would tend to 
pi epare the ground for a monai chical 1 cstoi ation Others 
argued m favoui of a President ol the American type who 
should be a leal chief of the State and uidependent of the 

* Josapli-Barthdomy, op at , p 81 
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Legislature The situatioii was like that of Fiaiwe in 
1875 when the Monarchists elaited Marshal MacMahon 
as a wannmg-pan for the Monarchy But the Geiman 
Monarchists have had to content themsdves with a strictly 
Constitutional President, whose poweis aie even more 
stnctly orcumscnbed than those exercised“by the Head 
of the State in France or England 
Eaechon The President of the Reich is elected not like the Fiench 
PowOT President by the Legislature but by the popular vote of the 
whole German people By an amenthnent ot 1920 the 
President must receive on the first ballot an absolute 
majonty of the votes cast, though on a second ballot 
a mere plurality suffices On the death of the first Presi- 
dent (Ebert) m I925,the candidate of the Right, Dr Jaircs, 
did m fact fail to secure an absolute majoiity A second 
ballot was consequently requued, at which Field-Maishal 
von Hindenbuig (who had leplaced Jarres as the candidate 
of the Right) received 14,655,766 votes as against 
13, 751,615 cast for Di Marx, while 1,944,567 were given 
to other candidates The President is Commander-m- 
Chief of the army and navy, and represents the Reich in 
foreign affairs, but a declaration of war can be made only 
by the Legislature, while alliances and treaties reqmie its 
assent If public safety is disturbed, the Piesident may 
tempoiardy suspend the constitutional guarantees of free- 
dom of speech, &c , but all his decrees and ordeis must be 
countersigned by a Minister, who thei eby accepts responsi- 
bihty for them Moreova:, any suspension of constitu- 
tional guarantees must be promptly communicated to the 
Reichstag which may reqmre their abiogation 
The President or any of his Mmisteis may be impeached 
by a two-thirds vote of the Reichstag, the trial being held 
m the Staatsgeiichhof He may also be lemoved fiom 
office by a referendum demanded by a similar majoiily m 
the Reichstag If the populai vote is in favoui ot the 
Piesident, he lesumes office foi a fuitlier teim of seven 
years and the Reichstag is automatically dissolved The 
latter provision will obviously make the Reichstag cautious 
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m % exeicise of a power which may lesull in extending 
the term of a President and abruptly terminating its own 
If, however, the Reichstag can appeal to the electorate 
against the President, the President can equally appeal 
against the Reichstag As already indicated, he can 
resolve a deadlock between the two Houses 111 this method 
and can also ordei a refeicndum on laws lelating to the 
budget, taxes, or salaries But m every case the President 
must act on the advice of a Mimstci, repiesenting the 
parliamentary majoiity His position, therefore, is, so f.ir 
as the Weimai Constitution can sccuie it, strictly paiha- 
mcntaiy , not, in the Amencan sense, presidential 
There is, indeed, a thud alternative which must bo rho 
bnefly noticed The Constitution of the Swiss Republic, 
as we have seen, confides the Executive autlionty neither 
to a President noi to a Picmiei , ncitliei to a Cabmot noi 
1 0 an autocrat The Ministers who compose the Bundes- 
rat or Fedcial Counul arc m effect, tliough not in foim, the 
peimanent heads of ccitam State departments, and they 
exist to do the will of the sovereign people whethei 
expressed to them duectly by an ‘instructed’ initiative, 

01 thiough the mtci mediation of the elected leprescnta- 
tivcs in the Lcgislatuic In this, as in othci lespccts, Swiss 
Democracy is direct, but whether such a form of Demo- 
aacy can exist elsewhcic than m a small State, itself the 
federal aggiegatc of still smallci States, pcculiaily situated 
alike as icgaids geography and mteinational relations, is 
a question which must not detain us. 

For the gieat States of the modem woild the choice, let 
it be repeated, lies between Demociacy of Uie picsidcntial, 
and Democracy of the parliamcntaiy type 
Of these two types England and the United States 
present the picdommant examples “I here is something 
to be said in f<ivom of each, and one thing to bo said 
equally in favoui of both both are native, both aic racy 
of the soil in which the cultuic was developed , both, 
thcicfore, may be picsnmcd to coiiospotid with the 
pohtical necessities of the States which g.ive them birth 
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With the former this work has dealt m some detail^ It 
remains to anal5rse the latter 

The Reference was made m an earher chapter to the formal 
powers of the President of the Umted Stales, and to the 
method by which he is elected to his high o£&ce From that 
elaboiate machmery the fathers of the Constitution antici- 
pated results almost impeccable ' This process of election ’ , 
wrote Hamilton, ' affords a moral ceitainty that the office 
of President will seldom fall to the lot of any man who is 
not m an emment degree endowed with the icquisite 
quahfications ' How far has this anticipation been 
leahzed ? That men of the highest emmence have been 
elected to the Presidency goes without saying , that many 
men, quite unknoivn even to their own counti5Tncn befoio 
their selection as candidates, have, after election, filled 
thoir great office with digmty, capaaty, and even with 
distmction, proves nothmg as to the fehcity of this pie- 
senbed method of election It s&ys much, on the other 
hand, for the wealth of capable citizens pioduced in the 
sod of Amencan democracy, and sldl moie perhaps for 
the prevaihng spint of moderation and good sense— in 
a word, for the gemus for self-govemment which is the 
common heritage of theEnghsh race N ever Iheloss, success 
m a lottery is, as Bagehot wittdy observed, no argument 
foi lottenes, and the Piesidential election is essentially 
a lottery M Boutmy asenbes the relative success of the 
S3rstem entirely to the exceptional geogiaphical position 
of the Umted Slates, the sunphcity of their international 
relations, and their happy immumty fiom the dangcis of 
mihtaxism But be the results good or bad, they cannot 
be asenbed to the presaence of the Pbladelphia Conven- 
tion No part of the system they devised has been more 
conspicuously modified by events 
The Constitution contemplated a process of indirect 
election, both stages of which should be conducted witli 
every safeguard for a wise, decoious, and sagacious choice 
No anticipations could have been moie entuely falsified 
In fact, the whole process of selecting piesidential candi- 
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dai^ and of decling the Picsident is controlled b-y a seues 
of party conventions, which, starling with the ‘ piimancs ’ 
of the smallest electoral units, culminate m the two great 
national conventions Fiom the first stage to the last, the 
election is m the hands, not of repicscntativcb appomted 
to vote according to then unfettcied discietion lot the 
candidate who on sautiny appealed to them fittest foi 
the ofBce, but of caiefuUy insti noted and closely contioUcd 
delegates sent up from convention to convention to do the 
bidding of their parties 

Histoncally the office of Picsidenl descends in part Genesis o£ 
fiom the old Govcinoi of colonial days, in pait from the 
Bntish Crown English piibhasts aic apt to lay stress, 
peihaps unduly, upon the lattei model 

' It IS ioleiably clcai ’, wiiles Sn Henry Maine, ‘ that the 
mental opeialion thiough which the liameis of the Ameiican 
Constitution passed was tins they look the King of Gical 
Butam, went thiough liis poweis and icslraincd them when- 
ever they appealed to be excessive, 01 nnsmted to the cncum- 
stances of the United Stales ’ ^ 

Lord Biyce is in substantial agi cement with Maine 
' the Piesident ’, ho wiites, ' is Gcoigc III, shorn of a part of 
his pierogative by the mteivenlion of lus Senate, m tieatios 
and appomlments, of anotlier pail by the icsliiclion of his 
action to Pedeial affairs, while his dignity as well as his 
influence aic dunuushed by his holding office foi foui yeais 
mslead of foi life Subject to these precautions he was 
meant to lesemblo the Stale Goveinoi and the Butisli 
Kmg, not only m bang the Head of the Eiecutivc, but m 
standmg apart from and above political pailics lie was to 
represent tie nation as a whole, as the Governor icpiesciiLod 
the State CommonwcalLh Ihc independence of his position, 
with nothing either to gam 01 fc<u fiom Congiess, would, it was 
hoped, leave him fieo to think only of the wclhuc of the 
people ' ® 

Lord Biyce, it will be obscivcd, moic cautious and 
better mfoiraed Hum Maine, icfcrs to the dual paieiitage 

‘ Popular Govemmnt, p 313 * Autettcan Commonwealth, 1 39 
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of the President But he does not go far enough to satisfy 
some of the more exclusive of Amencan cntics They 
deny the admixtuie of royal blood ' If says one of them, 
‘the tamers of our Gmstitution took tiie Piesident’s 
powers from the powers of the British Crown as desciibed 
m Blackstone they were great bungleis and could haidly 
have been able to read the Enghsh language ' ^ Mr Fisher 
would seem to be too eager to disclaim the Bntish ongm of 
the President, but it is undemably true that for most of 
the powers conferred upon the President theie aie ample 
precedents to be found m ‘ native ’ Amencan souices 
Similar powers were undoubtedly exercised under the 
revolutionary Constitutions of 1776-80 by various State 
Governors 

The Confirmatory of Ml Fishei’s contention is the significant 
Cabinet Amencan Constitution makes no provision 

for the formation of a Cabinet It is tiue, of course, that 
m 1787 the Cabinet system was by no means fully developed 
m England George III was stiU ‘ Kmg ’ , though Pitt was 
1 apidly attaimng to the position of Pi emiei N evci theless 
the omission of all leference to a Cabmet Council is 
significant It would be even more significant were it not 
that a similar omission is noticeable m the Union Act of 
1840 — an Act expressly mtended to establish tlie Cabmet 
system m Canada In the case of Ameiica the omission 
IS, however, plainly dehbeiate It was not mtended to 
establish the Cabmet system, and as a fact it never has 
been estabhshed The Amencan Constitution is conse- 
quently not parhamentary but presidential Its fiameis 
preferred the practice of Cromwell to the precepts of Pym , 
the theoiy of Montesqmeu to the practical expedients of 
Walpole 

‘ Those pohlidans and statesmen ’, wrote Hamilton, 
' who have been the most cdebiated foi the soundness of 
theu pnnaples and the justice of then views have declared 
m favour of a smgle Executive and a numerous legislatmc 
They have, witli gical piopnety, consideied eiicigy as the 

* PHher, op ctt.p 95 
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most necessaiy qualification of the former, and have 
regarded this as most apphcable to powci m a single 
hand ’ ^ 

Accordmgly the Executive was vested in the Piesident 
Between him and Congress theie was no necessaiy coiie- 
spondcnce, noi was he politically responsible to it On the 
contrary such responsibility is expressly icpudiated by 
Hamilton ' However mclmcd we might be to msist upon 
an unbounded complaisance m the Executive to the 
mchnations of the people, we can with no propnety con- 
tend for a hke complaisance to the humour of the legis- 
lature The same rule which teaches the piopnety of 
a partition between tlie vanous branches of power, teaches 
us likewise that this partition ought to be so contrived 
as to render one independent of the other ’ It naturally 
followed tlut the Constitution did not pi o vide for anytlung 
m the nature of a Cabmet Undei Section 2 of Article II 
the President ' may reqmie the opinion, m wilting, of the 
pnnupal officer m eadi of the executive departments, 
upon any subject rclatuig to the duties of then respective 
offices ’ Ihese pnnupal departmental officers have in 
course of tune developed into something which is now 
commonly known as the ‘ Cabmet ' , but between the 
Amencan Cabinet and the Enghsh Cabmet there is as 
httle resemblance as between a Biilisli Consul and a 
Roman Consul The Amencan Cabmet is a mere for Lmtous 
aggregation of tire heads of the pnnupal State depart- 
ments (now ten in number) , it is cntiicly lackmg m 
sohdanty and cohesion , it has no vestige of mutual 
responsibihLy Eadi of the ten Mimsteis is personally 
responsible foi the work of his department, but not to 
Congress noi to his colleagues ‘Colleagues’, indeed, m 
the English sense, an Amencan Mimstci has none , the 
admimstiation is techmeaUy departmental Yet if tlicic 
was one quality more tlian anothu whidi the Constitution 
hoped to achieve m the Executive, it was miity Noi has 
the desire of its aichitects beui thwailed It has been 

‘ I ho Federalist. Ho LXX 
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secured by vesting the Executive (apart from the nghts 
inhenng in the Senate) in a smgle peison, who, on English 
analogy, may be said to stand not only foi the Crown, but 
for the Prune Minister, and not least for the Cabmet To 
him the several Minis ters are individually, not collectively, 
responsible, and it is he, not his Cabmet, who is lesponsible 
to the legal Sovereign, the people of the United States 
Between the Amencan and the Enghsh Cabinet there 
are other differences on which it is uimecessaiy here to 
dwell Amencan Mimsters, for example, may not vote 
and do not sit m Congress , they have no responsibility for 
mitiatmg BiUs or for supenntendmg their passage tluough 
the Legislature, they have no oial mterpeUations to 
answer and no general pohey to defend m parhamenlary 
debate Each secretaiy is, howevei, requued Lo make 
annually to Congress a detailed report upon the work of 
his department, even the details of which the Standmg 
Committees of Congress are apt to supeivise 
As a rule, the heads of departments aie selected by the 
President from one of the two parties, but that is not due 
to a desire to secure homogeneity of administration but 
because the President himself is a partisan and dcsiies 
to reward his party associates Consequently, AineiiCcin 
Mimsters do not resemble civil servants so closely as do 
the members of the Swiss Council Techmcally arid legally 
they are the sei vants, not of Congress, but of the President 
Actually, accordmg to Mi Wilson, they tend to become 
‘ rather the President’s colleagues ’ ^ ‘ The caily Con- 
gresses ’, writes the same authonty, ‘ seem to have i egarded 
the Attorney General and the four Secretaiies (State, 
Treasmy, War, Navy) who constituted the first Cabmets 
as somethmg more than the President's hcutcnaiits 
Their wills counted as mdependent wills ’ ® Of such 
mdependent vohtion the Constitution, wc must repeat, 
knows nothing It lecognizes only the Piesident How 
far, in any given administration, inmistcis aic his col- 
leagues, how far his servants, evidently depends neithoi 

‘ CmtgresiWHal CovcnuneiU, -p 46 ' Ibid, p iS 7 
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upon law nor upon convention, but upon the lespeclive 
personahties of President and Sccrelancs 
The Constitution enjoins that ‘ the President shall fiom rhe 
time to time give to the Congress mformalion of tlie State 
of tlie Union, and recommend to theu consideration such Congiess 
measures as be shall j udge necessary and expedient ' Tins 
provision has now developed mto the Piesidentiai Message, 
which IS regularly sent, or on occasions pci sonally ddivei cd , 
to Congress at its opemng Session, something aitei the 
manner of the King's bpeccli Between a Piesidentiai 
Message and a King’s Speech theie is, however, one 
essential diltei ence The President may 1 ecoinincud legis- 
lative measmes, but he has no powci to compel attention 
to his recommendations II Congiess chooses to ignoie 
them, notliing happens The King’s Speech, on the otlicx 
hand, is framed by Mimsters who aic themselves respon- 
sible for the mitiation and the conduct of the legislation 
which they recommend to Parhoment 
II, howevei, the Piesident cannot imtule legislation, 
the Constitution arms him with a veiy unpoiiant negative 
control Ihc Piesidentiai veto was bouowcd horn the 
Constitution of tlie State ot M<issaohusctts It is not 
absolute, noi even suspensive, but is lublc to bo ovciboino 
by a two-thu ds niaj oiity m both houses of Congi ess None 
the less the veto does constitute a power ful weapon iii the 
hands of a stiong Picsideiit In the couisc ot a tentuiy 
and a quaite: the picrogalivo has been exercised ncaily 
SIX hundred times, and, except m tlie case of Andicw 
Johnson, with raie disciimmatioii ^ Only on tlmty-two 
occasions has Congress passed .1 Bill ovci tlie licsid of the 
Picsident’s veto, and of these five wcic in the Piesidency 
of Pieice and hltecn in that of Andiow Johnson “ 

Thus the Piesident checks Congiess, and the authoiity 

> Giovci Clovolvncl holds the Kxotd loi Iho ai,oius< ot Uio veto 
J A Spender (jT/k. l‘»blu icjg) mentions tin faU llulduiuigUiu 

mnoly-six ycois 1788-188) Ihi entire nuinbei of volo mcswges was 
1 12 In fom yt<iis ClovtUnd ‘iwit in soi vtlo iness,iB<“i, and in iddiUon 
practically vetoed 189 bdK by inaction, ic withholding liis conbont 
* Kimball, op uU , p 205 
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of Congress balances that of the President As a modem 
wnter of high authonty has summarized the situation 
' A mere majority of Congress cannot make any law if the 
President disapproves, and the President cannot obstruct 
legislation if it be favoured by two-thuds of the two 
branches of Congress ’ ^ These provisions are in complete 
haimony with that prmciple of balance and eqmpoise 
which runs all through the Amencan Constitution The 
President, being the centre of the Executive machmery, 
cannot legislate , he cannot even mitiate legislation , but 
he may suggest it He cannot veto legislation, but he can 
postpone it Postponement is a most valuable weapon 
Democraaes are apt to be in a hurry , but if they are 
compelled to reflect, the result is not infrequently negative 
Whether postponement is ettected by the suspensive veto 
of a President, by the authonty ot a Second Chamber, or 
by a direct reference to the electorate, matters httle 
Second thoughts are apt to defer if not to discourage 
legislation 

The A similar balance operates m reference to the executive 
Government Congress can do nothmg, undei 
Foreign ordmary circumstances, to control the action of the 
° ^ President Yet the President, as we have seen, can make 
no treaty without the concurrence of two-thuds of the 
Senate, nor can he declare war The latter function 
belongs to Congress, though Congress can exeicise no 
mfluence over lie pohey, still less over the conduct of 
negotiations, which may rendei wai mevitable So much 
has been written m precedmg chapters about the treaty- 
making power and the conduct of foreign relations that 
a brief reference may here suffice 

The Presidential system, like the Cahmel system, has 
during the last twenty years been put to a severe tost 
Which system has reacted the more succcsslully ? The 
question is obviously dehcate, but it is mevitable, and no 
publicist can shirk it 

To those who observed the woikmg of the two systems, 

‘ J M Book, Iht Comttfutum of the VmUd Static -p J33 
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fifty i or sixty years ago, their respective meiits did not 
appear doubtful The late Marquis of Salisbury, then 
Lord Robert Cecil, and a Tory of Tones, was at one with 
a philosophical radical hke Waltei Bagchot in commend- 
ing the superionty of the Cabinet system Writing m the 
Quarterly Reooem for July 1864, Loid Robert Cecil com- 
mented as follows upon the control exercised by the House 
of Commons over the Executive 

' The control which it possesses, if it pleases to exeit it, is 
quite absolute By a simple vote it can pmalyse a single 
department 01 .ill depaitmcnts of the civil service The 
possession of such a power confers mestimable advantages 
upon us It brmgs the nation and the Government mto so 
close a connexion, that any pohey which is approved by the 
mass of the nation is certain to be promptly adopted by its 
lulers Othei countnes have Ined to pioducc the same result 
by piovidmg that the lulei shall be pciiodically elected by the 
people Ihe contnvance fails m two ways It makes no 
provision for changes of opimon which may take place between 
the intcivals of election , and it takes no note of any pubhc 
opmion except such as can make itself heaid over tlic din of 
artificial cries which it is the professional duty of an oiganued 
body of electioneoicrs to raise No one can at present say 
whether the genume pubhc opimon of the Noithoin States of 
Amenca is foi war 01 peace. In England, tlie niachmeiy 
which caines the wiU of the nation into the pohey of the 
Government »s jar more setMUve No Goveinmcnt could 
exist m England foi three months that was acting m the face 
of a dcaded national conviction ’ 

Eighteen months latci (January 18C6) Lord Robert 
Cecil reafiirmed his conviction m a not less slnkmg 
passage 

' Our system is constiucted to cany out m the pohey of the 
Goveinment the actual opmion, at the moment, of the miUion 
and a quarter of electors by whom tlie nation is ruled It ts 
a machine of the most exqutsue ddiuuy flio conduction fiom 
the electors, who aic the souice of power, to the Mmistcrs, is 
so perfect tliat wlnle Paiharacnt is sittmg they cannot govern 
foi ten days m opposition to the pubhc will ’ 
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Walter Bagehot, also writing in the Palmerstoman eia, was not 
Bagehot jggg emphatic than Loid Roheit Cecil in his preference for 
the Cabinet system, and m particular for what he con- 
ceived to be its specific quahty — the fusion and combina- 
tion of the executive and legislative powers Ihe Cabmet 
system manifested its superioiity alike in quiet times and 
m days of crisis and stress If you divoice the Executive 
from the Legislature you injme both 
' The executive is cnpplcd by not getting the laws it needs, 
and the legislatme is spoiled by havmg to act without rcsponsi- 
bihty the executive becomes unlit foi its name, since it 
cannot execute what it decides on , the legislature is demoial- 
ized by liberty, by taking decisions of which otheis, and not 
itself, wiU suiter fte efiects ’ ^ 

Even if disputes should tempoiarily emerge, harmony is 
likely to be restoied by the fact that ‘ on a vital occasion 
the executive can compel legislation by the threat of 
resignation and the threat of dissolution' The Presi- 
dential system provides no such safety-valve Then con- 
sider the educational influence of Cabmet Government , it 
educates the Legislature, it educates the electoiate A 
change of Executive in England is usually preceded and 
efiected by prolonged debates in Paihament, debates 
which find their echo m the Piess and m the constituencies 
The more impoitant debates m the House of Commons 
issue m action, and are legarded mauily lor then possible 
efiects upon action In the Amencan Congicss they aic 
not regaided at all, mamly because no action can lesiilt 
from them “ 

Woodrow Mr Woodiow Wilson, wrilmg twenty years latci than 
Bagehot, concmied m his cstnnalc of the i dative monts 
of Presidential and Cabmet Government ' flic discussions 
which take place ra Congress are aimed at random T o 
attend to sudi discussions is unintcicstmg , to be in- 
structed by them is impossible ’ He detected, howcvci, 
‘ 3 Ite English Cnnittluhon, p 17 

• Exceptions aie of coutso to be found in tlw, Sonalon il debates 
on traatics, and in debates preceding i declaiation ol wni 
’ Cungnsnond GovernnutU, pp 298, 299 
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a steady concentration of all the substantial powers ol 
government in Congress/ and he broadly hinted that the 
distempers of Congress would, befoie long, be remedied, 
as the distempeis of the post-i evolution Paihamcnt of 
England had been cured by the evolution of a Cabinet 
S3rstem ^ Events have not justified his anticipation 

Meanwhile, by a cmious turn m the wheel ol ciiticisni Su iiuiry 
the Presidential system was begmning to find apologists 
among Enghsh pubhcists Su Hemy Marne published his 
Popular Gooernment in 1885, and no one can fail to be 
struck by the dunmishmg enthusiasm thae displayed 
for the Enghsh as compared with tlic Amciican type 
of Demociacy The success of the Fcdcial Constitu- 
tion has been ' so gieat and sinking ’ as ahnost to londci 
mankmd obhvious of the general failure of icpubhcan 
institutions He lauds the sagacity of the authois ol the 
Fide) alist, a sagacity which ' may be tracked iii eveiy page 
of subsequent American histoiy ' and ' may well fill the 
Englishman who now fives %n faece Romuh with wonder 
and envy ' ‘ 

Mr lucky’s Democracy and Liberty (1896) stiuclc a w l, H 
similar note It lauded the ‘ emment wsdom of the 
Constitution of 1787 ’ and attributed to it much ol ' the 
success of Ameiican demociacy’ To the safeguards 
contained in ' an admiiablo wiittcn Constitution’ ' America 
mainly owes hci stabihty ’ By reason of the absence of 
such safeguards England is pic-cmmcntly exposed to the 
dangers of constitutional innovation, of fiscal injustice, and 
confiscatory legislation ’’’ 

T.he change of tone between Loid Salisbiuy and Bagehot 
on the one hand, and on the othci Maine and Lccky, is 
unmistakable The aidenl and confident enthusiasm of 
the earliei wi iters had given place to the tcmpcied pessim- 
ism of the later To the forma the superioi qualities of 
the Enghsh Constitution, more particularly in rclacnce to 
the position of the Executive and its idation to the Lcgis- 

' op nl.-p $0 'Op bit , pp 114 seq 

’ P 20a * p 351 • Vol 1, pp 55. 91;, H2 
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lature, were indisputable , the latter were beginnjig to 
discover in the relative stabihty of the American Constitu- 
tion a virtue of which English Government could no longei 
boast How are we to account foi the tiansition effected 
m a shoit geneiation ■* Must we ascribe it to Disraeli's 
‘ leap in the dark ’ , to the addition of one nuUion voteis 
to the electoral roll undei the Act of 1867 , to the addition 
of anothei two milhons, mainly agiicultural laboureis, 
under Gladstone’s Act of 1884 ? 

Many good judges have mdecd held, as was indicated 
in a previous chapter, that Paihamcntaiy Government 
reached its meridian dunng the middle yeais of Queen 
Victona’s reign, that the equipoise of the forces on which 
it lests was never so perfect as between 1832 and 1867 Be 
that as it may, it is plam thatthe tone even of the friendliest 
ciitics IS less confident, though it is noticeable that those 
who know the Presidential system most mtimately are 
least ready to criticize the only real alteinative— the 
Parliamentary or Cabmet Systran as it operates m England 

The It would be affectation to pretend that the pioblem of 
the Executive is easy of solution On the contrary, every 
^nto- form of Executive— autocratic Kmgship, the Parlia- 
mentary Cabmet, the President, monarducal or elected— 
offers a target for cnticism to those who have piimaiy 
regard lor efficiency of administration Perhaps, m the 
technical sense, no country was ever bettei admmistercd 
than Prussia under its HohenzoUein kings The Piussia 
of the eighteenth century showed admmistrativc abso- 
lutism at its best Yet even that system had its weak 
pomts Jena revealed them Civil and mditary admmis- 
tration had alike broken down The military disasters at 
Jena and Auerstadt taught Prussia her lesson Napoleon’s 
presence m Berhn enforced it The genius of Stem, Hai- 
denberg, Schainhorst, and Humboldt enabled the Hohen- 
zollem Kmgdom to draw from disaster every possible 
advantage, and m the subsequent Prussianizatioii of 
Germany the efficiency of a Civil Service, as ncai perfection 



PRESIDENTIAL EXECUTIVE 109 

as brains and mdustry could make it, gave admirable and 
indispensable support to the oiganuers of wai and the 
commanders in the field 

In the making of war, stall moie m the piepaiation for AuIo 
war, the palm must be conceded to the autociacy which 
can command the service ot efficient admimstratois Its 
merits as a form of Executive were biiUiantly cxomplilied 
by the preparations of the triumvuate Bismarck, Roon, 
and Moltke for the seiies ol wais which taansfcircd the 
headship of Germany fiom Vienna to Berlin, and the 
pi imacy of continental Eutopc to Beilin fiom Pans Even 
more brilliantly was the efficiency of the Piussian machine 
exemplified by the patient preparations which picceded 
the Great Wai of 1914 

In sheei militaiy capacity the French Staff was pi obably Paiii i- 
at least equal to that on which the Kaisci could 1 cly But, 
apart hom the palpable infcnoiity of hci admiuistiation, emoy ind 
France was handicapped by a pailiamentary Executive ^anM 
Even in France, where the war was icgaided as uievitablc 
and where prepaiation for it was made witli haidly loss 
of consistent puipose than in Geimany, the woik of the 
soldieis was impeded by tlic politicians A pailiamentaiy 
Executive must always have pi imatyiegardlo Pailuinieiit, 
to conciliating the suppoit first of deputies or members, 
and then of the electorate The Gciieial Staff might work 
and wain , a Wai Office might ito its best to mamtom the 
mihtaiy machmem readiness and efficiency, but always m 
the background was the Legislative Body, the pohticians 
who weie ever cntical of fJie Executive, llic pohticians 
who held the puisc-sirmgs 

If this was so m France, which hved in constant dread England 
of an attack upon hei fronticis, and where cvciy elector 
was a tramed soldier, much moie was it in England, which 
had long since forgotten what it was to be at war with 
a great military Power, and wheic the politicians weie 
anxious only to peisuade themselves and then dcmoaatic 
masters tliat no danger was to be apprehended fiom the 
Hohenzollem Empire 
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We way lake it then as indisputable that in the piepaia- 
tion for war an autociacy enjoys a manifest advantage 
ovei any other form of Executive That is tiuc also of 
the conduct of war, particularly m the earhei stages of 
the contest Those advantages dimmish, however, as the 
struggle IS piolonged The reason is obvious War com- 
pels every Government to assume something of the chaiac- 
tenstic quahty of an autociacy Inter arwa silent leges 
We have aheady seen how, under the stress of wai, the 
Cabinet sjratem was transformed ui England mto a Duec- 
tory Votes of credit were passed by the House of Com- 
mons virtually without discussion The lapidily with 
which an mdustnal madune designed foi peace tunes, and 
a commeraal mach in e based on the presupposition of 
perpetual peace, were adapted to war conditions, evoked 
the wonder and admiration of all who witnessed the 
transfoimation The transfoimation wiU, m truth, consti- 
tute an abiding monument to the admimstiative genius 
of the Bntish race But the effort was enormously costly, 
whether computed m terms of men or money Three out 
of the SIX or seven members of the Directory have aheady,^ 
by premature death, paid the pnee demanded by such an 
effort Ten thousand miUions of money icpiescntcd the 
expenditure in cash The brunt of the stiugglc was boine 
by two parhamentaiy democracies , m the final lound of 
the contest mdispensable help was given by the gieat 
Democracy which affords the most eminent example of 
the success of Presidential Government 
Thus the respective ments of a Piesidcntial and a Pai- 
hamentaiy Executive m the conduct of wai cannot be 
dogmatically determined by the events of lecent history 
The conduct of war constitutes, however, a relatively 
unimportant factor m the aggiegate of the problem of 
Government , and it is a factor which all men hope may 
dunmish m significance It is moic to the puiposc, 
theiefoie, to mquue which sjretcm responds the nioic 
successfully to the demands made upon it in ordinary times 

> By 1925 
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F&ff will deny that the Amencan Constitution showed The 
itself in its least dignified and eflicient aspect in relation 
to the world-settlement aflei the Gieat Wai The lepie- 
scntatives both of France and of the Biitisli Empire — of 
the Empuc in its integnty and in its component parts — 
exhibited, on the contiaiy, one chaiaitciistic excellence of 
the Pailiamentary System They could negotiate without 
fear that the results of then efioits would be repudiated by 
the peoples in whose names they spoke and signed The 
ini tial and peihaps memcdiablc mistake of Picsident 
Wilson was in crossing the Atlantic slill, it was the 
mistake of a gcnoious spuil and an ovci-active biain 
Mr Wilson was essentially a solitary workei , he never 
appreciated the value of tcam-woik There was nothmg 
in the Amencan Constitution to compel or even to 
encouiage him to loam the lesson He had come, with 
only a biief expeiience of public life, almost straight fiom 
a college class-ioom to the White House His mind was 
eminently academic, and his habits tliosc of the secluded 
student But the pei sonal chaiactciistics of the individual 
cannot bo held icsponsiblc for the failuic of the system 
Ml Iloyd Geoigc could speak in the Councils of Euiopo 
as the icpicsontativc of a Paihamcntaiy niajoiity wliicli 
had leceived a icccnt and unmistakable mandate fiom 
the electorate His word was the bond of Bntaiii Mr 
Wilson’s woid, however weighty, earned only tlio weight 
of Ins personal cliaractei , his bond was icpudiatcd with- 
out hesitation by those witli whom the Ainci lean President 
shares the ti caty-making poivci lhat the possibility, 
nay the probability, of sudi an issue to the Piosulenl’s 
European mission was foreseen, dcti acts nothing liom the 
humiliation to which it exposed both the Picsident and 
the people of the Umtod Slates The Piurliamcnlary 
Democracies of Emopc, haviiig paid insuiTicient regard to 
the diveigcnces between Uie Amencan (constitution and 
theu own, wcie taken aback by a lesult Uir possibility of 
wliirli was novel i emote 

Again, however, it may be said that trcaty-makmg is 
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only an occasional incident in the business of State iThat 
IS tiue, though it may be hoped that it may always be 
a less infrequent mcident than war But as regards the 
conduct of diplomacy, and paiticularly of the diplomacy 
that issues m important mtei national treaties, the supenor 
advantages of a Parliamentary Executive would seem to 
be mdisputable 

The Exe The respective merits of the two systems are less easily 
assessable in relation to the workaday busmess unposed 
Peace upon Governments m tunes of peace Both are m some 
degiee obnoxious to the charges commonly urged agamst 
the Executives of democratic Governments ; that they are 
defiaent m courage, m promptitude, m contmuity, and m 
efficiency From all these pomts of view administrative 
absolutism, when it reaches the standaid of excellence 
exhibited, for mstance, by pre-war Geimany, has much 
to recommend it To a casual but highly cultivated 
observer, Germany, on the eve of the wai, appealed to 
be more efficiently administered than either England or 
France ^ A careful and comparative analysis of health, 
housing, and mortality statastics, say m London and 
Berlm, or m Mancheste and Leipsiz, might perhaps have 
corrected the nnpression denved from Wiesbaden or 
Homburg 

Views of The choice foi the modem world hes, however, as we 
have repeatedly insisted, not between absolutism and 
democracy, but between diFerent types of demociacy 
Lord Bryce, wntmg with intimate personal knowledge of 
the two most eminent examples of the most shaiply 
contrasted types, has summarized his conclusions with 
characteristic fehcitv and impartiality 
strength The Parliamentaiy type seems to hun to be calculated 
CabxMt secuie ' swiftness m decision and vigoui in action ’ , it 
System concentrates responsibility , it enables the Cabinet to pass 
thiough such legislation as it thmks needed, and to conduct 
both domestic administration and foreign policy with 
a maximum of vigour and promptness , it bungs Ministers 

' Owen Wister, Tht Penkiosf of Calamttv 
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intoiconstanl contact not only with, members of their own 
Party but with members of the Opposition, and by the 
system of parliamentary mleirogation it ventilates the 
gnevances of electors and then representatives, and keeps 
Ministers and officials up to a high pitch of alertness and 
efficiency , it enables the Nommal Executive, be he King 
or Piesident, to remam outside the langc of party pohtics, 
and to assist the transitoiy Mmisteis with advice based 
upon a longer and more continuous experience of pubhc 
affaus , it renders the transfei of power from one Party 
to another, m accordance with the expressed will of the 
electorate or even the Lcgislatuie, simple, rapid, and 
oiderly In this latter respect Paihamentary Demociacy 
combmed with Heicditary Monarchy enjoys conspicuous 
advantages as compared with a Paihamentary Repubhc 

The ments of the Parhamentary system are balanced by Its 
serious defects This system mtensffies the spint of Party 
which not only clogs the wheels of legislation but hampers 
administiation , if it does not actually engender corrup- 
tion, it may well dispose the Executive to seek populanty 
at the expense of efficiency , finally, ‘ the very concentra- 
tion of power and swiftness with which decisions can be 
reached and earned mto effect is a soui ce of danger There 
IS no secuiity for duo icflcction Errors may be 
uretnevable 

The Presidential system, on the other hand, ' was built The Prem- 
ier safety not foi speed ', but the * Separation of Powers ’ 
on which it is based has proved inconvenient by unpcding 
the co-operation of lepicsontatives and admmistiatois , 

It has for some pm poses turned out to be ' not the keeping 
apait of things leally distinct but the foiable disjunction 
of thmgs naturally connected' What is the lesult ? 

' Delay, confusion, ranch woiking at ctoss purposes ' — 
results particularly noticeable and deplorable m the sphere 
of finance Thcie is, however, a real gam m efficiency of 
admmistration from the fact that Ministers arc not 
distracted by the necessity of constsmt attendance in the 
> Modem Democracm, u, 0 Ixvul 



114 PROBLEM OF EXECUTIVE 

Legislature, and in efficiency of legislation by concen- 
trating the minds of legislators upon their speaaJ func- 
tion A large part of the time of an English Cabinet 
is taken up by the consideration of parbamenlary tactics , 
much of the thought and time of membeis of Parhament 
is devoted to plans for upsettmg one admmistration and 
installing another 

Moreover, despite the fact that party oiganizations are 
even sboiigei in the United States than in England, party 
disciplme is weaker at Washington than at Westminster 
Theie is also a greater sense of stabihty Congress is 
elected foi a fixed term, the President is elected for 
a fixed term ' A shiftmg of the pohtical balance can lake 
place only at elections, pomts fixed by law , ’ but those 
fixed pomts afford a derate oppoilunity for the lecon- 
sideration of pohey, admimstrative or legislative Conse- 
quently, modeiation is likely to characleiize both ' The 
country need not fear a sudden new departure the 
demagogue cannot cany his projects with a run ' Yet 
responsibihty to the people would seem to be better 
secured under the Parhamentary than under the Piesi- 
dential system, smee responsibihty is concentiated in 
a Cabmet which contiols both admimstration and legisla- 
tion , or which, failmg to contiol legislation, can refer the 
matter to the electorate Should the President or the 
Congress, m Amenca, flout the wiU of the people by whom 
they are seveially elected, the electors must await the end 
of the legal term before responsibihty can be brought 
home 

The experience hitherto acqumed of these corapetmg 
systems of government is not perhaps sufficient to warrant 
any geneial conclusion, but subject to this warning. Lord 
Bryce, with characteristic caution, reaches the conclusion 
that the Swiss sjrstem is the only one which bungs out the 
popular wall m ‘ an unmistakable and unpci vertiblc form 
but that foi a large country the cumbrousness and cost of 
the Referendum are ‘ piacticaJly prohibitive ' As between 
Parhamentary and Presidential Government he holds that 
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the • former ' has many advantages for countnes of 
moderate si/e while the lattei, ' constiucted for safety 
rather than promptitude m action, and not staking laigc 
issues on sudden decisions, is to be piefeired for States of 
vast area and population, such as aie the United States 
and Geimany ’ 

From a conclusion so cautiously reached and so tactfully 
stated it IS difficult to dissent Yet the Wilson episode has 
undoubtedly tended to accentuate the apprehensions of 
those, on both sides of the Atlantic, who feaied lest the 
Presidential system, when subjected to the test of an 
external cnsis, might fail to react successfully It would 
be unsafe to assume that the Parliamentary system might 
not, if subjected to an equally seveie test, reveal weakness 
of a kmd totally different and much more fatal to the 
stabihty of the Commonwealth Thus far, Parhamentary 
Democracy m combmation with Constitutional Monarchy 
has wondei fully justified itself m the country of its oiigm 
Abroad it has emerged successfully from the 01 deal by 
battle , it has not surrendeied to the forces of disiuption 
and spohation at home Yet it is difficult to legard with- 
out misgiving the immediate futuie, so fai as that future 
depends on the perfection of constitutional machmeiy 
Pohtical thinkers who look for mspiration to Burke are 
apt, m pioud lehance upon the Uhos of a people, to under- 
rate the importance of constitutional checks and balances 
If the people mean mischief, they will work it , no consti- 
tutional safeguards can avail against the wiU to 1 evolution 
The school of Hamilton view the matter differently To 
them a Constitution is as the ark of the Covenant Storms 
may beat upon it , they shall not prevail Four genera- 
tions of people m the United States of America have been 
born into this tiadition and educated m this conviction 
But IS it on the conviction 01 on the Covenant that the 
guarantee for stabihty really rests A prophecy tends to 
fulfil itself , a pohtical conviction affords the soundest 
anchorage for the ship of State Convictions may derive 
from a Document , but they can be sustained m the long 
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run only by an appeal to reason. That appeal will lie, 
whether the Constitution be embodied in a Covenant, or 
rests upon conventions which are themselves the product 
of long centuries of compromise, of concession, and of con- 
tinuous readjustment to ever-changing conditions. The 
spirit of a people is, as a political force, more elusive than 
the letter of a Constitution. It has yet to be proved that 
it is less sure as a shield in adversity, and less efficacious as 
a barrier against the folly and violence of extremes. 



XXVII THE PERMANENT EXECUTIVE (i) 

The English Cml Service 

' Read any history of England in the last century, you will gather 
the impression that tlie Cabinet and the Iloiiao of Commons have been 
the only opuahve instruments of our Government . you will hear 
nothmg about the permanent officials everything about the politicians ' 

—Ramsay Muie 

' Of all the existing political traditions in England the least known 
to the pubhc, and yet one of Uiosc most dtservmg attention is that 
which governs the relation between Uie evpert and the layman the 
relationship between the titular holder of a public post, enjoying the 
honours and ossummg the rosponsibibty of oilier, and a subordmato 
who, without attractmg attention, supplies the technical knowledge 
and largely duncts the conduct of his chief, extends thioughout tlio 
English Government from the Treasury Bench to tho Boiough Council ' 

—A L Loweu 

‘ As matters now stand the Goveinmont of tlie country could not 
be earned on without the aid of an efficient body of jjormnnent officers, 
occupying a position duly subordmaie to that of ilic Ministers who iro 
directly responsible to the Crown and to rarii uncut, yci possessing 
sufficient independence, chancier, ability and expuienco to bo able to 
advise, assist, and to some extent mllnence those who are from time 
to time set over them '-Northcotc-rtcvelyan RepoH (iSijj) 

AUTOCRATIC Sovereigns, elected Presidents, Paihamen- Tiie Civil 
tary Cabinets have this in common they all peifoim Soivice 
their functions, in these modem days, under the glare of 
pubhcity An Amcncan Piesidenl, an English Mmistei, 
can only reach his constituents, can only influence tliat 
public opimon, upon which his own power ultimately rests, 
through the megaphone of the Press In each case, 
however, his success m administration depends upon the 
loyal and skilful co-operation of a body of olhcials whose 
tenure is virtually peimanent, who in their several depart- 
ments have a technical and expert knowledge of the woik 
which the political chiefs of the State must necessarily 
approach as amateurs 

With these expert, permanent, and silent offlcials, with 
the men who carry on the daily woik of Government, and 
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with the mam departments m which their work is oigan- 
ized, the present chapter wiU be concerned 
Its his- It IS a significant and illununating fact that the history 
Enghsh Civil Service still remains to be written 
Wbtehall is mdeed a mushioom growth compared with 
Westimnster , but while the High Comt of Paihament 
has formed the subject of innumerable treatises in many 
languages, the history of the development of the Civil 
Service must stiU be sought m Blue Books, m the Reports 
of Royal Commissions, of Departmental and Select Com- 
mittees, and similai publications, the popularity and 
accessibihty of which are by no means commensmate with 
their mlnnsic value There are, mdeed, excellent chaptei s 
on this subject m general works on Enghsh Government, 
but the Civil Service stiQ awaits a chromclei who will 
treat the subject compiehensively and on a scale adequate 
to its importance Meanwhile, no woik on the mechanism 
of the State can ignore one of the most vital portions of the 
machme, and the organization and staffing of the gicat 
departments of the Central Government must, therefore, 
now claim our attention 

The The mainsprmg of the administration is supplied by the 

Cabmet This body, regarded as a unit, acts as the 
pohtical committee which rules the United Kmgdom and 
the Bntish Empire Apart, however, from membeiship 
of this Committee, an English Cabmet Mipistcr acts, 
mdividuahy, m a threefold capaaty he is an adviser of 
the Crown , he is a Parliamentary and Paity leader , and 
finally he is, with ceiiam exceptions, the head of an 
adnunistrative department 

The Cabinet has, m modem days, generally included the 
followmg officials the Pnme Mmister, the I^id High 
Chancelloi, the Lord President of the Council, the Lord 
Pnvy Seal, the Furst Loid of the Tieasury, the First Lord 
of the Adnmalty, the Chancellor of the Exchequer, the 
Chancellor of the Duchy of Lancaster, the Societal y for 
Scotland, the First Commissioner of Works, six Secrctaiies 
of State — for Home Affairs, Foieign Affous, Colonics, Wai, 
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India, and An . three Presidents of Comuultees of tlie 
Council — ^the Boards of Tiade, Agiiculture, and Education , 
the Munster of Health, and the Ministei ol Labour The 
Prime Ministership is, as we have seen, invariably com- 
bmed ivith anothei office , generally with the First Loi dship 
of the Treasury Other offices are sometunes, but more 
raicly, combined in one person Noi do aU the above 
offices mvariably cany with tliem the right of admissaon 
to the Cabinet The First Commissioner of Works, the 
Postmaster-General, and the vanous Presidents of Boards 
have at times, dunng the last foily yeais, been excluded 
from the Cabmet On the other hand, tlie Attoiney- 
Geneial, the Chief Secretary to the Lord-Lieutenant of 
Ireland, the Lord Chancellor of Ireland, and the Lord- 
Lieutenant himself have been mcludod in one or more 
lecent Cabmets In addition to the above, the followuig 
are also included in the Mmistiy, although they have novel 
been admitted to the Cabinet the Financial Sctietaiy to 
the Treasury,^ the Pationage Secretary, and throe Jumoi 
Lords of the Treasury , the Paihamentaiy Undei-Secie- 
taries to the Home, Foreign, War, Colonial, India, and Air 
Offices, to the Boaids of Trade, Education, and Admualty, 
and to the Ministi ics of Health and Labour , the Civil Loi d 
of the Admiralty , the Paymaster-General,® Assistant 
Postmaster-Goneial, the Attorney-® and Sohcitor-Geneials 
for England and Ireland,'* the Scottish Loid- Advocate and 
the Sohcitor-Gencral for Scotland, the Financial Scaetary 
of the Army Council, and certain officers of His Majesty's 
Household The above Mimsters may, most of them must, 
have seats in Parhament Ihey are Party leaders who go 
mto and out of office, according to the mutations of party 

* The Financial Socroloiy was admitted exceptionally in 1933 when 
virtually acting as a Deputy Chancellor ol Iho F\clicquer to the 
Chancellor who was also Prime Mimstci 

* The Pairmostoi-f.ontral w.w somotimos in the Cabinet e g T ord 
J Fussoll m 1833, Sir E KnatrhbuU in 1841, Macaulay in 1S46, and 
Loid Granville (1831) , but Granville was, it would seem, tlie last 

* Smeo 1913 the Attomoy-Gonoral foi England has been frequently 
included , but to his inclusion grave exception has boon taken 

‘ Until 1933 
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majorities m the House of Commons It is raie for any 
one Minister to hold any one office contmuously foi more 
than four or five years Even if his own pai ty is i ctm ned 
for a second tenure of office the mdividud Mmistei is not 
infrequently shifted from one office to another The Earl 
of Halsbury and Lord Adiboume held the Lord Chancellor- 
ships of England and Ireland respectively for a contmuous 
penod (broken only by one three-years' mtcrval) ol twenty 
years , but such instances are larcj and likely to become 
rarer A Minister is, always, a bird of passage through 
the department over which he temporarily presides, and 
generally of rapid passage Parhamentary Government, 
Disraeh was wont to say, would be unpossible but lor the 
recess A parhamentary Executive would be unpracticablc 
weie it not for the existence of a permanent Civil Service 

' As matters now stand the Government of the country 
could not be earned on without the aid of an efficient 
body of permanent officers, occupying a position duly 
subordinate to that of the Ministers who aie directly respon- 
sible to the Crown and to Pailiament, yet possessmg sufficient 
mdependence, chaiactei, abihty, and experience to be able to 
advise, assist, and to some extent influence those who are fiom 
tune to tune set over them ’ ^ 

The Civil Service, as we know it to-day, may be said to 
date from the Report of the emment pubhc servants just 
quoted Many of the mdividual Departments of State, as 
^ be shown presently, wae m fact in existence long 
befoie 1853, but ‘ before that date the administrative and 
clerical staffs presented no umty of organi/ation, no 
regularity of recruitment, and (save as to the expenditure 
of pubhc money) no common pimciple of conliol ’ “ 

The per- The Civil Service, m the widest sense of Uie word, now 
includes all pennanent employees ol the Government, horn 
the Under-Secretary of Stale for Foreign or Homo Ailairs, 
with his ^3,000 a year, down to a Post Office sortei or 

* Rtpori by Sir Stafibrd Noithcote and Sii Cliailes riovolyan on the 
oigamzatiOQ of the Permanent Civil Serviro (1853), p s 
' Royal Commission on the Civil Seiviw), Fmrth liiport, p 5 
[Cd 7338], 1914 
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a Home Office charwoman Throughout this Service there 
are two dommant principles — ^amountmg in some cases to 
rules permanence of tenm e (during good behaviour) , and 
abstention from party pohtics Under an Act of 1705 and 
many subsequent Acts all ' placemen with the exception 
of holders of certam high political posts, were excluded 
from Parhament , while paitly by Seivice regulations, 
partly by convention, civil sci vants aie requued to abstam 
fiom all participation in paity pohtics An Act of 1710 
rendered hable to hue and dismissal any Post Office official 
who shall ' by Woid, Message, or Wilting or in any othci 
manner whatsoever endcavom to peisuade any elector to 
give or dissuade any elector fiom giving his vote for tlie 
dhoice of any person to sit in Paihament ' An Act 
of 1782 disfiancliiscd Revenue officcis Out of 160,000 
electors no fcwei than 11,500 were at that time officeis of 
Customs and Excise, and no fewei tium seventy elections 
weie said to be dependent upon then votes ^ With a 
franchise largely extended the difficulty has been mmim- 
ized, and an Act of i8C8 lemoved the disqualifications 
imposed in 1782, while Police olficeis weie foi the hist 
time enfranclused m 1887 But the dangei, though miti- 
gated, has not been entirely removed It has indeed in 
late years been emphasized, partly by the enoimous 
extension of Goveinment activities and the consequent 
multiphcation of Goveinment employees, and partly by the 
growth of the prmciple and habit of trade-association The 
dangei is, so fai, most clearly appaiont m the dockyaid 
constituencies whcie high political consideiations aie com- 
monly said to be suboidmated to tiade questions of hours, 
wages, and conditions of employment The membcis foi 
‘ dockyaid ’ boroughs aic easily distinguishable in Llic 
House of Commons foi tlieu zeal on bchaK of the dock- 
yardsmeii This may be inevitable, but it laises laige 
questions not easily dismissed Ihe agitation among the 
employees of the Post Office affoids anotliei symptom of 
the same disease The Postal and lelegraph Service now 
1 Erskino May, ConsMutumal UvtUiry, 1 34S 
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employs about 1815,000 persons, and as an impartial 
observer remarks, ' it is not difficult to peiceive that such 
a power might be used in directions highly detnmental to 
the State There is no reason to expect the pressme to 
grow less, and muttenngs are sometimes heard about the 
necessity of takmg away the franchise from Government 
employees That’, adds President LowpU, ‘would be the 
only eftective remedy, and the time may not be far distant 
when it will have to be consider ed sei lously ’ ^ When it is, 
the difficulties encounteied m the daughter-lands, and the 
ingenuity with which, m one instance, they have been met, 
wdl deseive and doubtless will receive attention 
Racrnit Only smcc 185s have the appomtments to this service 
been placed on a satisfactory footing Down to Uiat time 
vice Pa the pnnciple of piivate patronage prevailed, and it was not 
entirely eliminated until 1896 Thus Lord John Russell 
wrote m 1823 

‘ Offices in the Post Office, the Stamp Office and the 
Customs especially axe made part of the patronage of Members 
of Parliament votmg m favour of Government Even the 
patronage of the s m aller offices is a powerful means of 
persuasion with that numerous class of men who prefer 
a favour from Government to any other means of earmng their 
bread The Mmister, seemg his advantage, has of late years 
more completely organized and adapted this kind of pationoge 
to the purpose of parhamentaiy influence When an office m 
the Stamp or Post Office is vacant the Treasury wnte to the 
member for the County or Borough votmg with the Govern- 
ment and ask for his recommendation ’ ^ 

A few years later (1829) the Duke of Welhngton wiole 
to his colleague, Sir Robert Peel, to complain tliat the 
‘ whole system of the patronage of the Government was 
enoneous ' But the pomt of his complamt was tliat the 
patronage fell to piivate members who did not always vote 
with the Government The effect of sucli mcUiods of 
appomtment upon the efficiency of the public semcc was 
held up to pubhc scorn m 1849 by Su Charles Tievelyan, 

' Govonment of England, i 153 
History of the Ln^isb Gooerntnant, pp 40^-3 
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then Teimanent Secretary to the Treasury He con- 
demned the service as overstaffed in mimbeis, inactive, 
and mcompetent, and urged that the first necessary step 
towards reform was to ensure that only properly qualified 
persons should be appointed 

' There is he wiote, * a general tendency to look to the 
public estabhsbments as a means of seeming a maintenance for 
young men who have no chance of success m the open compe- 
tition of the legal, medical, and mercantile professions 
There bemg no limilation m legaid to the age of admission m 
the great offices of State, the dregs of all other professions arc 
attracted towards the public soivice as a secure asylum, m 
which, although piospects aie modeiatc, failuio is impossible, 
piovided the most ordniary attention be paid to the rules of the 
Department The piizcs of the profession have long boon 
habitually taken from those to whom they pioporly belong and 
have been given to merabcis of the political soivice Wc are 
involved in a vicious circle The permanent Civil servants are 
habitually superseded because they aie inefficient, and they 
are mefficienl because they arc habitually superseded ' 

To remedy those defects Sir Charles Trevelyan suggested 
the imposition of an age limit on fiisl appointments , the 
institution of an examination m lilciaiy and scientific 
subjects preliminary to appointment , and the enforce- 
ment of an effective peiiod of piobation before the con- 
fiimation of the appointment Some years wcie, howcvei, 
to elapse before tliese suggestions were acted upon 

Meanwhile, the principle of a competitive exammation Open 
foi appointments had been tentatively introduced into the 
service of the East India Company Tlic Charter Act of the 
1833 piovided tliat four candidates should bo nominated service 
by the Board of Directors, 01, failing lliem, by the Board 
of Control, to each vacancy m lire Comixiny’s College at 
Haaleybmy, and that nommecs sJiould be subjected to 
competitive exammation The novel pimciplc was thus 
justified by Lord Macaulay, who was pnniaiily responsible 
for its mtrodnction 

‘ It IS stud, I know, that examinations m Latm, m Greek, and 
m mathematics arc no tests of what men will prove to be m hfc 
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I am perfectly aware that they are not infallible tests, bvtl that 
they are tests I confidently mamtain Look at evciy walk of 
life, at this House, at the other House, at the Bar, at the Bench, 
at the Church, and see whether it is not true that those who 
attam high distmction m the world are generally men who 
were distmguiAed in their academic career Indeed, Su, this 
objection would prove far too much even foi those who use it 
It would pi ove that thei e is no use at all m education Why 
should we keep a young man to his Tliucydides oi liis Laplace 
when he would lather be shootmg ? Education would be 
a meie useless torture if at two or thice and twenty a man who 
has neglected his studies were exactly on a pai with a man 
who has apphed himself to them, exactly as likely to pci form 
all the of&ces of pubhc life with credit to himself and with 
advantage to Society ' 

The system mtroduced by Macaulay was, altei a fewyears’ 
trial, suspended, but the prmaple for which he pleaded was 
acceptedm 1853 when open competition for the recruitment 
of the Indian Sei vice was finally and permanently adopted 
The English Civil Service reached the same goal by 
The much moie gradual stages The fiist stage was matked 
by the Report of Sir Stafford Northcote and Sir Charles 
Trevelyan Trevdyan who m 1853 were commissioned by Mr Glad- 
^*1^3 stone, then Chancellor of the Exchequer, to mquiro mto 
the organization of the permanent Civi] Service and to 
report upon the best method of recruiting it ' The Report 
of these Commissioneis, dated 23 November 1853, is the 
foimdation upon which the structme of the existing Civil 
Service has been built ’ ^ The Commissioners found that 
‘ admission to the Civil Service was indeed eageily sought 
after, but it was for the incompetent and the indolent 01 
mcapable that it was chiefly desired ’ No cltort was made 
m the fiist instance to secure ht peisons for the public 
service or to turn to the best account any abilities whicli 
the persons appomted might happen to possess Patronage 
was evidently the root of the evil , and the Commissioners, 
therefore, 1 ecomraended that patronage should be aboUshed 
and that the Semce should be recruited by competitive 

’ Fonrlh Beport of 1914, p 7 
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exammation open to all candidates, subject only to a test 
of age, health, and character They furthei lecommended 
that a clear distinction should be drawn between the 
intellectual and routine work of the Civil Service , that 
a corresponding division of labour in pubhc offices should 
be insisted upon, and that two types of examination — one 
for the highei and anothei foi the lowei appomtments m 
such offices— should be instituted 
The subsequent developments m the oiganization of the Tho Civii 
Civil Service have followed precisely the hnes mdicated by c^SL- 
Northcotc and Trevclj^ , but that development was slow “““ 
and uiegular The first and not the least important step 
was taken m 18SS, when by an Order-m-Council of 21 May 
the Civil Service Commission was aeated to conduct the 
proposed examinations Ihis was followed in 1859 by the 
Superannuation Act which made pensionable lights in 
the permanent Civil Service dependent upon a certificate 
from the Commissioners Not, however, until 1 870 was the 
competitive test made obhgatoiy by an Ordcr-m-Council, 
and not until 1876 was the prmciplc of diffeientiation of 
functions within the several offices, to which the Northcote- 
Trevelyan Report had attached the highest importance, 
generally accepted and applied The Royal Commission 
of 1886 found mdecd that the application was still paitial, 
and the hnes of differentiation far from satisfactory 
Certain improvements were accordingly adopted 
A quarter of a century elapsed before yet another of Tho 
a long series of Commissions was appomted under Lord 
Macdonnell The Commissioncis reached the conclusion swn of 
that despite ' various defects, some of considerable tmpoi- 
tance the fundamental pimaples upon which the Civil 
Service was based were sound, and its oiganization was m 
the mam efficient The action which, over a senes of years, 
had been taken to impiove the service had resulted, m 
their judgement, in the cieation of a ' competent, zealous, 
and upright body of officcis ’ Noi did they doubt that to 
this result the system of open competition had 'most 
materially contributed ' 
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The detailed recommendations of the Macdonnell •Com- 
mission, hke those of the Tieasury Committee appomted 
undei the Chairmanship of Lord Gladstone (January 1918) 
to review the situation a eated by the war, are too techmcal 
and detailed to justify consideration in a woik like the 
present It is, howevei, mdicative of the movement of 
opimon m the last twenty years that the Macdonnell 
Commission should have laid particular emphasis on 
the importance of bnngmg the several exanimations 
for Cii^ Service appomtments of diffeient grades mto 
closer and moie logical correspondence with the educa- 
tional system of the country Only m this way, il was 
held, could 'the mlerests of democracy and of the 
Pubhc Service ’ be reconciled, and the best biams of the 
country, in whatever rank of Society they might emerge, 
be made available for the service of the Slate 
That the Civil Service does now open a careei to talent 
cannot be disputed The educational laddei is now 
sufficiently substantial to enable boys and guls of con- 
spicuous abihty to mount by successive rungs to the 
Universities, and hom the Umversities to qualify for 
admission to the highest grades of the Civil Service There 
are, mdeed, sections of opinion to which the idea of compe- 
tition, even m connexion with an examination system, is 
abhorrent , but those who dishke the competitive prmciple 
have not yet formulated any alternative which would not 
repioduce, though possibly under different foims, many of 
the defects inherent m the old system of patronage Tlie 
only alternative to competition is selection, and selection 
must, m one form or another, mvolve patronage The 
doctrmaue opponents of the competitive pnnciple will, 
therefore, be well advised to scrutmue closely the lecords 
of the past befoie embarkmg on a path beset by many 
unsuspected pitfalls 

Orffuuza- Withm the Service itself there are now vanous grades, 
the imtial recruitment for which is fiom diHermg intel- 
Semce lectual, though not mvanably different social, spheres The 
classification has been leorganiised smcc 1920 in accordance 
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with the lecommendations of the Civil Service National 
Whitley Council/ and the several compartments aie no 
longer watert^ht On the contiaiy the prmciple is now 
fully and frankly accepted that matenal hmdrances must 
not be allowed to block ment and abihty, and that persons 
recruited to the Service at different ages and by different 
tests shall be placed on an equality as regards opportunity 
of pi emotion to highei posts A few of the highest posts 
aie still occasionally filled by nommation , foi more, tliere 
IS a combmation of selection and competitive examma- 
tion , but the great bulk of the appomlments are made on 
the results of open, competitive, wntten examinations 
The service is now open both to men and women 

The administrative and clencal work of the Civil Ser- Gradm 
vices falls broadly mlo two mam categories To one 
category belongs aU such woik as is either of a simple 
mechanical kind or consists in the apphcation of well- 
defined regulations, decisions, and practice, to particular 
cases , to the othci category, the woik which is concerned 
with the formation of pohey, wiHi the revision of existmg 
practice or current icgulations and decisions, and with the 
organization and direction of the busmess of Goveinment 
Actmg upon this principle Civil Scivants are now giaded 
in four classes (1) a Wiitmg Assistant Class for simple 
mechanical woik , (u) a Clencal Class for the higher sort 
of work included m the first main category defined above , 
and, for the work included in the second category, (m) an 
Executive Class, and (iv) an Admmislrative Class Wilting 
Assistants arc employed in large numbers only m those 
departments m which theie aie large bloclcs of simple 
routme woik to be performed, as in the Post Office, the 
Health, Laboui, and Pensions Mmislnes In offices wheie 
there are no such large blocks of work of tins kmd, the 
duties of the Wilting Assistant Class aie assigned to the 
Clencal Class in the iniluil stage of their caicer Wntmg 
Assistants are reciuilcd, laigcly among girls, by local 

‘ Report oj th Joint Comnnttee on the Organuahon, 6-0 , of the Civil 
Service, SUtionoiy OIlicc, 1933 
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competitive examinations of a simple character -with age 
limits of 1 6 to 17 The pay of this class ranges from i8s 
to 36s a week exclusive of war bonus ^ Regular machmery 
exists for the promotion of Wntmg Assistants of proved 
capacity to the Clerical grade 

The Clerical Class supervises the work of the Wntmg 
Assistants and deals with the collection of statistical and 
other mateiials for the higher grades and with the checkmg 
of claims, returns, &c. under well-defined mstruciions 
This class IS recrmted under age limits of 16 to 17 for bos^s 
and idj to 17^ foi girls by open exammation based upon 
the standard of the mtermediate stage of a Secondary 
School course. Entrants are subjected to one year’s stnct 
probation The pay of this class ordmanly ranges from 
£60 to £250 a year, but with further possibihty of nsmg to 
£400 a year m cases of proved capaaty 

The Executive Class is recrmted partly from the Clencal 
Class, and partly by open competitive examination based 
upon the standard readied at the end of a Sccondaiy 
School course The pay ranges from £100 to £500 
a yeai. 

The Administrative Class is concerned with the forma- 
tion of pohcy and with the general admmistration and 
control of the Departments of the Pubhc Service Apart 
from promotion from the lower grades of the Service it is 
recruited by exammation based on a high honours standard 
at a university, with age limits of 22 to 24 Entrants serve 
an apprenticeship in a ‘ Cadet Corps witli salanes 
ranging from £200 to £500 a year, and thence pass to the 

> The piosent bonus scheme 'was framed in 1920 'when the cost of 
h-ving figure stood at about 130 per cent above pie- war, and this was 
taken as the basic figure from which bonus calculations begin For 
every five fall points -variation in the cost of Imng figure above or 
below 110 the bonus is mcreased or decreased by Tlio cost of 
livmg figure on which bonus is at present (iga'i) based is 80, and the 
bonus has therefore been loduced by 10/36 from the 130 pomt Ihus 
at present, saUnes up to 35* *>■ week carry a bonus of 80 pci cent , 
while on salaries above 31s a week the poiccntagt of bonus to salaiy 
becomes piogressively less than the percentage mciedsc in the cost 
of living over pio-war, until at ^,000 a year the bonus disappears 
completely 
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highest adminislrative posts with salanes ranging for 
permanent Heads of Dcpaitments up to £-^,000 a year ^ 

It should be added that a piobationaiy penod of one 
year (which may be extended to two years at the discretion 
of the Head ol the Department) has been presenbed by 
Order-m-Council foi all peisons recruited to the Civil 
Service by cxamuiation 

Besides tlie above classes there are employed m the 
pubhc offices a ceitain nmnber of piofessional, scientific, 
and technical advisers, such as lawyers, physicians, 
economists, &c , some of whom entei the Semce at 
a relatively mature ago by nomination , though as a rule 
rcciuitmont is by some foim of open competition Thcie 
is also a laigc iiumbci of typists and shoithand typists 
who aic recimted by examination, within ago Imuts of 
18 to 28, and leceivo fiom 22s up to 46s a week, with 
supeiintendcnts at 150 to ^ 180 a yeai, and chief supenn- 
tendents with a inuiimum of £200 a year Iheie aie also, 
duly enumerated 111 the Parlianientaiy Estimates, chai- 
womcii and messengas 

Entrance to tlic Seivice is now almost invanably by Giowth 
open competition and m all but relatively few Ccoses by 
exaraiiution Unda modem conditions it could not bo 
otherwise, smee the weaknesses incidental to any form of 
patronage 01 selection have, il xs obvious, been immensely 
exaggerated by the multipUcation of Government Depait- 
ments, and lire consequent increase m the numbci of 
officials Icndenaes m these duections were manifest 
befoie the outbieak of the Great W.u, and wcie to be 
atUibuted on the one hand to a declming faith m the 
philosophic dogma of Imsser-fatre, on the other to Ihe 
complementaiy demand that the State should undcilake 
a vaiicty of functions which, if peiformed at all, had 
hitherto been midei taken by individuals or voluntary 
associations 

Nothmg, perhaps, illustrates more vividly the growth pnblio 

Social 

‘ A voiy few spociol posi^, aoatod fai speemUy imported men, carry Services 
ihe same and m one case even higher ealuy 
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of the soaal activities of the State than a return which foi 
some years past has beftm annually pi escnted to Pai hament 
showing the e\penditure under certain Acts of Parliament 
for Pubhc Soaid Services The return includes expendi- 
ture on the National Insurance (Health) Acts, the tFnem- 
ployment Insiuance Acts, the Old Age Pensions Acts, the 
Education Acts, and others of consideiablo though less 
unpoitance The total expenditme on such things in 
England, Wales, and Scotland was m the yeai 1891 about 
£13,300,000 , in 1901 it had iisen to £33,000,000 , and m 
ipn to about £46,000,000 Neithei the Health noi the 
Unemployment Insmance Acts had in 1911 come into 
operation, and no account has been taken m the above 
figures of sums expended on the rebel of the poor To the 
growth of expenditure on such services smee 1911, and 
paiticularly smee the War, reference will be made m 
another connexion The number of persons employed m 
the Pubhc Service tells a similar talc In 1797 it was 
16,267 , by 1837 it had uicreased to nearly 23,000 , ^ m 
1914 It was 279,300* It IS now (1925) 299,120, and has m 
the mteival been much higher * 

Civil Equally doquent is the growth m the Civil Service 
sfimato estimates No estimates were presented to Parliament 
for the salaries of the Civil Service until 1848 Down to 
the end of the eighteenth century the cost of civil govern- 
ment, so far as it was not self-supporting, was paid out 
of the Civil List of the Sovcieign, as was propei and 
logical so long as the staffs of the Departments of State 
were regarded as household servants of the Kmg The 
of&ce premises were techmcaJly regarded as ' lodgmgs out 
of court ’, and the staffs were, to a relatively recent date, 
entitled to food from the Ku^’s kitchen supphed at the 
Kmg’s expense Thus there is a record as late as 1737 of 

^ Public Offices Employment Rolurns, 1828 

* Crad 3428 (1925) 

1 Cmd 2448 (193;) Ihcsc figniea no longer include (aa did Lliose of 
ig 14) soulhein Iicland, nor do they include industnol sUffs, Admuslty 
a^s m foieign yarda, 01 some 6,000 employees of Iho Wai Ofliro, An 
Ministry, and Labour Mmutry 
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a payment of to two Under-Secretanes and sixteen 
of their clerks as ‘ Board wages during His Majesty's 
residence at Hampton Court, July 14-October 29'— a 
clear mdication that while the Court was in London these 
gentlemen were fed from the royal kitchen The remunera- 
tion of these ' Civil ' servants was mainly denvcd hom 
fees The Secretary to the Post Office, foi example, had 
a salary of {, 1,200 a year, and in addition denved over 
£3,000 a year Irom fees Even the Heads of Departments 
were to a gi eat extent remuneiated m a similar way The 
fees of the Foreign Seaetary were leckoned at £2,000 
a year , of the Lord President £2,280 , while the fees of the 
Home Secretary were so laige that it was his practice to 
return £1,500 a yeai out of them to mcrease the emolu- 
ments of the clerks m his office ^ 

The drastic leform apphed to the Legislature m 1832 Pariia- 
was qmckly followed by equally drastic changes on the 
admi^trative side of Government So long as the Kmg 
was the pcisonal and effective luler of the realm it was 
natural that the administiative officials should be regarded 
as his personal seivants, appomted to do his will, and 
remunerated in pai t out of his purse, and m larger part out 
of the fees of suitors and chents Patronage and nomma- 
tion are the logical complements of autoaacy and even 
of oligarchy When supreme power passed to a reformed 
House of Commons it was natural that the servants of the 
Kmg should become the servants of the State The change 
of system, like most otliei changes m this countiy, was 
ejected by gradual stages An indication of the coming 
change may be found a compaiison of the Accounts of 
Pubhc Income and Expcndituie foi the yeai ended 
5 January 1802, with the accounts foi the years imme- 
diately precedmg In the year 1802 the Ci^ List pay- 
ments aie foi the hrst time set forth unda the eight classes 
mto which the Civil List expenditure had been specifically 

' Gnstton, Th Gmmtima, pp 97, io8 , Rfpoit of Sehet 

Commutes on Biduction of Salaries (1831) , S C on Mise E\peHdUufe, 
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divided by Lord Rockingham’s Act of 1782 ^ Moie than 
that, there now appears for the first time an item, 
Miscellaneous Civil Services out of Supplies i viz 

L s d 

Class I Pubhc Works and Bmldmgs 37,121 0 o 

„ 2 Salaries, &c , of Pubhc 

Departments 42,740 14 o 

,, 3 Law and Justice 32,439 12 3 

„ 4 Education, Saence, and Art 

„ 5 Colonial Consular and other 

Foreign Services 165,680 14 9 

„ 6 Superannuations, Chanties, 

&c . 273,262 0 8 

„ 7 Miscellaneous, special and 

temporary 178,611 2 o 

The total sum thus granted 'out of supphes ' (1802) 
amounted to ^729,855 3s 8d , as compared with a total of 
1^997,678 3s for the Civil last ' Supply ', it must be 
observed, accounted only for the supplemental y payments 
for the carrying on of the Civil administration of the State 
The bulk of the charge was still imposed upon the Civil 
List and was not, therefore, subject to the annual sciutmy 
of the House of Commons That any poition of the 
charge for the Civil Service diould be contmgent upon 
an annual vote and consequently subject to an annual 
sciutmy marked an immense step forward towards the 
control of Parliament over public expendituie 
Ihe annual charge tended to inciease, though not quite 
constantly In 1804 it was just over ^i,ooo,ooo, m 
181^ just short of ^2,000,000, in 1819 ^2,500,000 Foi 
the latter year the Civil List charge amounted to 
£1,319,404 26 2d All through the reigns of George III 
and Geoige IV there had been constant deficits on the 
Civil 1 1st, due m pait to the inevitable growth of pubhc 
expenditure, in part to the ettorts of the Ciown to retam 
its political influence m the mannei cynically commended 
* 32 Geo III, c 83 
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by Sir Robert Walpole These deficits Parliament had 
to make good On the accession of William IV a more 
decisive step was taken Upon the lecoimnendation of 
a select Committee all expenditure ‘ not ducctly ’ affecting 
the digmty and state of the Qown and the peisonal 
comfort of then Majesties was lemoved from Idle Civil 
List, which was then fixed at ;f5io,ooo Meanwhile the 
payments for Miscellaneous Civil Services out of supply 
grants had mounted (foi the year ending 5 January 
1832) to £2,830,000 On the accession of Queen Victona 
the Civd List was induced to £385,000, and at the same 
time relieved of the pajment foi Civil List pensions 
The Supply Grants showed theieafta a tendency to rise 
they amounted to neaily £2,800,000 foi 1838, nearly 
£3,000,000 for 1842, and ovei £3,000,000 for 1847 

The giowth ol expenditure for Miscellaneous Services Select 
led to the appointment, in Febiuaiy 1848, of a Select 
Committee to inquuc mto this bianch of national expendi- 1848 
ture and to report on tlie possibihty of reductions 01 of 
unpiovements in the mode of submitting estimates to 
Parhameut The average expenditure for these services 
m the decenmal period 1798-1807 had been £1,800,012 , 
m that from 1828 to 1837, £2,269,668 , and m that from 
1838 to 1847, £3,016,343 

The Committee expressed then conviction that the 
' only large reduction that could be made would be that 
Parliament should decide on some gieat measure of relief 
to the Pubhc puise from certam diarges, and alleiwaids 
urge upon the Executive a muiulc and constant super- 
vision of those that remain ’ Sir F T Baling, M P , 
expressed to the Committee hib opinion tliat ' the Treasury 
ought to bo constantly employed m revising this expendi- 
ture ’ ' These revisions ’, he s,ud, ‘ liavc been penodic<i] , 
m my opimon they ought to be continuous ’ ^ 

How far those levisions were effective in leducmg Growth 
expenditure, or ra picventmg the growth of it, may be 
seen from the expenditure on QvilGoveinmcnt (with which Espeadi- 


’ Ec-porh, v 61 xvm, bcaa 1847-8 
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alone we are at present concerned) during the next twenty 

years 


1848 

12,207,973 

1849 

11,466,615 

1850 

11,150,603 

1851 

11,001,648 

1832 

10,952,033 

1853 

10,688,889 

1854 

11,417,812 

1855 

11,026,320 

1856 

13,212,723 ■ 

1857 

13,091,138 

1858 

14,505,906 

1859 

13,626,098 

i860 

14,124,461 

1861 

15,215,476 ' 

1862 . 

15,521,537 

1863 

15,434,973 

1864 

15,298,923 

1865 

14,811,883 

1866 

14,853,002 

1867 

15,346,976 

1868 

16,076,961 


These figures include the Consohdated Fund charges 
(except that for the Service of the Debt), the Civil Ad- 
ministration, and the Revenue Departments They reveal 
an almost constant, though not a startling, mcrease of 
civil expenditure, and even more clearly they reveal the 
influence exercised upon Enghsh pohtics dunng the whole 
of this penod by the Manchestei School In some direc- 
tions that influence may have been far fiom beneficent , 
m regard to pubhc expenditme it was m the highest degi ee 
salutary Economy was the watchword of the school, and, 
m particular, of Jfr Gladstone, who as Chancellor of the 

^ The effect of the Cnmeaa Wax is apparent m this and the following 
years 

* Post Office Packet Seivice ttanafetred from Navy to Post Office in 
this year 
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Exchequer, 1852-4, 1859-66, and 1880-2, did more than 
any statesman of his time to exorcize the spint of pubhc 
extravagance 

Ihat economy lay at the root of all sound adnunistia- Giad- 
tion was mdced the cential aitide m Gladstone’s creed Mnence 
To him the principle of Ihiift, pubhc and pnvate, was not at the 
meiely economic but ethical, and he never tired of pi each- 
ing, and, while he had the power, of enforcing it ' Ah 
excess m the pubhc expenditure beyond the legitunate 
wants of the country is not only a pecuniary waste, but 
a great pohtical and above all a gieat moial evil ’ ^ 
‘Economy’, he wrote to his biother Robcitson, 'is the 
first and gi cat article in my financial creed ’ And economy 
must have icgard to pennies not less than to pounds 
Addressmg an Edmburgh audience in 1879 he said ‘ 1 he 
ChanceUor of the Exchcquci should boldly uphold 
economy m detail, and it is the maik of a chickcn-hcaitcd 
chanceUor when he shrinks from upholding economy m 
detail He is iidiculcd no doubt foi what is cdled 
candle-ends and chccse-paiings, but he is not woith his 
salt if he is not leady to save what are meant by candle- 
ends and checsc-paiings m the cause of tlie countiy ’ ^ 

Ml Gladstone’s piactice was consistent with has pie- 
cepts The last Budget foi which, as ChanceUoi of the 
Exchcquei, he was responsible (his thirteenth) was that of 
1882 In that yeai the estimated total expenditiue 
amounted to ,^85, 429,4 91 , the Civil Service expenditure 
to ^16,872,729 — a sum hardly m excess of that under 
Ml Gladstone’s first Mmistiy of 1868 
To a post-war geneiation these hgmes appeal ahnost Expendi- 
insigmlicant , and in the ligmes foi the next twenty years jgg°_ 
thcie was httlc to alarm even the moic ngid economists, igi-i 
though it IS possible to discern the effect of soaal legisla- 
tion upon pubhc expenditure In 1887-8 the Civil Seivice 
expenditure was £18,210,000,’ and after a dcdinc in the 
' Moilty, L%fi, II 53 • Ibid, 62-3 

' ihese and tlic loUowmg ligmes include only what is now slncily 
regarded os Civil Stivioo and oxclndts Consohdated Fund diarges and 
Eevouue DepaitmenU — unltU. the hgurob on p 134 
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next four years, gradually mounted agam to {20,884,000 
m 1896-7, and to {36,200,000 under the influence of the 
South African War in 1902-3 Not until 1909-10 did it 
again leach that figure, but Mr Lloyd George's first 
Budget of that year provided for {40,010,000 Within 
five years the same Chancelloi of the Evchequci had 
mcreased expendituio, under this head, to {57,066,000, 
—his original estimate for the last pre-wai yeai 1914-15 

How was this money expended ? By fai the largest 
single item until we reach the Gieat Wai, with its heavy 
charge foi war pensions, was for education In the year 
1890-1 the charge to the exchequer, apait fiom local 
rates, was about {6{ millions , m 1900-1 it had nsen to 
nearly {13 miUions , in 1910-11 to {19 milhons, and m 
1921 to neaily {56 milhons By iQio-ii anothei con- 
siderable Item had appealed — over {y^i miUions for old-age 
pensions This item mcreased lapidlly to {20 J millions in 
1921, and for tlie year 1925-6 to nearly {27 milhons The 
Ministnes of Health and Labour, neither m existence m 
1891 nor mdeed m 1911, now damn between them, largdy 
foi health and unemployment insurance, no less than 
{33 milhons 

Figures such as these pomt, more graphically than 
many words, to the immense expansion of the activities of 
the Civil Service during the last foity years, and more 
particularly in the last fifteen 

The War The peiiod smee the outbreak of the Gieat Wai must 
*''**Ci^ evidently be tieated as exceptional, and many of the 
Semw) phenomena connected with Uiat penod may, it is hoped, 
be regarded as tiansitory The State was suddenly called 
upon to assume— apart from the actual provision of men 
and munitions for the conduct of the wai — a multitude of 
functions, to which it was imaccustonied, and for which the 
available machinery was neither apt noi adequate This 
expansion of activities is deaily demonstiated by the 
rapid increase of Civil Service expenditure , by the 
phenomenal addition to stafls, and by the creation of new 
Ministries and Departments 
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For the last pre-war year (1914-15) the Civil Semce CivUSor- 
expenditure was estimated, as we have seen, at £57, 066,000 
The audited expenditure foi that year was ,£130,837,590 , 
for 1915-16, £728,555,621 , for 1916-17, £1,270,197,820 , 
and for 1917-18, £1,686,613,670 The last hgure marked 
the peak of e^pendltu^c, and it may be interesting to 
record some of the largest items in this colossal total The 
Ministry of Munitions accounted foi £715,101,222 (the 
highest pomt 1 cached foi munitions), loans to Dommions 
and Alhes for £488,344,866, and the Mimstiy of Shippmg 
for £194,771,284 ^ 

Aftei the war there was natuially a rapid 1 eduction 
to £448,816,000 (audited expeiiditme) m 1920-1, and to 
£222,609,000 for 1925-6 (ongmal estimates), but even the 
latter figure shows an mciease of £165,543,000, 01 ovei 
300 per cent , as compaicd with the estmiate for the last 
pre-war year From this compaiison war pensions, 
amountmg for the current year* to £66,026,000, must 
clearly be omitted Education, howevei, shows an 
mcrease of over £30 millions (horn £17 to £47 millions) , 

Old-age Pensions of £16,683,000 (from £10,000 to nearly 
£27 millions) , Hoaldi and Unemployment Insurance of 
£13^ milhons (from £6^ to £20 millions) , wlule other 
laige items are £2j millions foi the Board of Agiiculture 
(against £371,000) , £3i millions for a vanety of Health 
Services (agamst £322,000) , £6J millions for Woiks and 
Buildings (agamst £3^) , £9,040,000 for Housmg (an 
entirely new item) , over £7 millions for Pohee Grants (also 
new) , and ovei £5 milhons for Mandated Tenitones and 
Middle Eastern Sei vices 

Cnticism of the pohey which has mvolved, and may or Dopart- 
may not justify, the expenditure detailed m the piecedmg 
paragraphs would be out of place m the present work 
The figures are quoted simply for the purpose of lUustrat- 
mg the effect of the Gieat War, and of the new sense of 

^ Crad 802 (1920) 

• 1925-6 (estimate) In 1920-1 tho cliargo lor war pensions was no 
less than ,^100,367, 000 Cmd 2428 (1925) 
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money values induced by ivar-expendilure, upon domestic 
admimstration Such figures do not, howevei , stand alone 
Parallel with them, and not less lUummating as evidence 
of the vast extension of State activity, was the expansion 
of the stalls of Government Departments In 1914 the 
total staff, as we have seen, was 279,300, of whom the 
Post Office accounted for 208,900 At the tune of the 
Armistice (ii November 1918) the total was 418,025 
A six-fold increase in the War Office staff (excluding 
Record Office and Pay Office and Ordnance Factory staffs) 
IS mtelhgible , as is the mcrease m the Admiralty between 
three and four-fold But, save for the Post Office, by far 
the largest staft at the time ol the Armistice was that of 
the Surplus Stores Liquidation Department— hitherto the 
Mmistiy of Mumtions This was responsible for no fewei 
than 65,142 persons But the Board of Tiade had 
expanded iiom 2,500 employees to 7,036, apart fiom its 
subordinate Departments foi Food Control and Shippmg 
Liquidation which in Novembci 1918 were ]omtly lespon- 
sible for nearly 12,000 employees 
The The rapid growth of ‘ Whitehall ' created a considerable 
measure of a rm m the pubhc mmd The impression 
tee, 1918 began, rightly or wrongly, to prevail that the expansion 
of Government employment was, duimg the wai, on an 
exaggerated, unnecessary, and extravagant scale To 
appease pubhc uneasmess a Treasury Committee under 
Str John (now Lord) Biadbury was (Febiuaiy 1917) 
appomted to mquire mto the numbers and organization 
of the clerical staffs employed m the new Ministries 
created, and in other Departments enlarged, during the 
war, the method of recruitment and latcs of remuneration, 
and to report on possible impiovcmcnts and economies 
The final Report ol this Committee was picscnted in 1919 
and showed tlut the clerical, &c , staffs employed m Civd 
offices (1 e excluding the entire staffs of the Army local 
estabhshments, of the Ordnance Factoiies, and of the 
Ordnance Suivey Department, the manipulative staffs of 
the Post Office and the men m other departments who 
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were absent on military service) amounted, on the dates 
mentioned, to 



Men 

Wotnen 

Total 

I August 1914 

45,000 

8,500 

53.500 

I Apnl 1917 

54,000 

51,000 

105,000 

I February 1918 

62,000 

86,000 

148,000 


The Committee foimed the opinion that this enonnous 
expansion was due primarily to the mevitable extension 
of Government activities durmg the war, but tlmt the 
numbers employed were excessive as compared with the 
numbers which would have been required if the standard 
of organization pievaihng in the best-managed peimanent 
departments could have been adopted throughout the 
service Undei tlie stiess of war such an ideal was 
evidently unattainable New departments had to be 
humedly created , tlieir staffs had to be collected at shoit 
notice , it was unpossible to insist on any stnet test of 
qualification , such non-commissioncd officers (if we adapt 
lie analogy) as were not released for military duties were 
too few in numbeis to tiam the new recimts There was, 
moreovei, great difficulty in securmg suitable office- 
accommodation , the sub-division of departments between 
a numba of widely scattered buddings led to waste of 
staffs, duphcation of functions, and rendered more difficult 
the task of traimng and of supeivision Nevertheless, 
after making all allowances for these and similai diffi- 
culties the Bradbuiy Committee came to the conclusion 
that there leraamed a propoition, and ' m some depart- 
ments a very substantial pioporlion of stall which was 
excessive and whose employment coidd have been avoided 
by better organization ’ The excess was due, m their 
opinion, m some degree to overlappmg between depart- 
ments, but much more to defects in internal organization, 
particularly m the new departments 
Not content with criticism the Bradbmy Committee 
made a senes of detailed recommendations as to staffing, 
the concentiation of office accommodation, the sticngthon- 
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mg of Treasury control and like matters, a consideration 
of which IS beyond the scope of this chapter The general 
purport of the recommendations was that there should be 
a return to normahty m Civil Service administration at 
the earhest possible moment permitted by ciicumstances 
Circumstances proved, as a fact, unexpectedly obdurate, 
and the return to noimality was correspondingly slow 
By I Apnl 1922 the staffs showed a reduction of about 
25 per cent as compared with Armistice Day (317,721 as 
agamst 418,025), and the Civil Service expendituie for the 
year 1922-3 amounted to 5^290,600,000, as compared with 
£932,383,203 for the first year of peace, 1919-20 Gone was 
the bread subsidy which m 191^20 had cost £56,500,000 , 
gone was the item ‘ Loans to Dommions and Alhes ' which 
m the earlier year had accounted foi no less than 
£147,500,000, the payment under the Railway agree- 
ments was halved and was soon to be 1 educed to msignifi- 
cance, while war pensions already showed a dunmution 
of £26,000,000 as compared with the ' peak ' year ^ But 
these were not the items which caused most anxiety to 
those who looked for drastic economies and a contraction 
of the activities of the State These items evidently 
repiesented the hngenng legacy of war-tune administia- 
tion It was the mcreased expendituie on peace-tune 
activities which m particular mspired alaim 
New departments had, as will picscntly be seen, neces- 
sarily been called mto being by the war Some had 
already closed down , others had been reduced to skeleton 
proportions and were soon to die the death of the un- 
nghteous , otheis again, like the Mmistiy of Pensions, 
were bound to lany for a consideiable time , some, like 
the Ministries of Labour and Transport, seemed destmed 
to permanence But this aspect of the development of the 
Civil Service will be treated more appiopnatcly m the 
next chapter 


^ Cmd 803 (1930), 3428 (1935) 
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The Great OJfica of State The Secretanai 

' Amongst all particuhi offioos and places of cliaigo in this Slate 
tlieie IB none of more neassary nso, noi subject to more cumber and 
vanablencss, than is the olfico of pnncipal Sccrotaiy ’—N icholas 
Faunt (isga) 

' All oHiooii and eounsellora of provmcea have a preaciibed authonty 
by palonl, by custom oi by oitb, the Secatuy only o\ceplod, but to 
the Semoiary, out of a (onfidence and smgulai affection, there is 
a liberty to negoti ito at disctolion it homo and abioad, with fiicnds 
and enemies, in all matlets of speech and intoUigcnce '—Sir Robfrt 
C ncii 

' It IS not tlie business of a Cabinet MinisUr to woik liis department 
Ills business is to sm th it it is pioperly woikcd ’—Sir Glori l Corue- 
WALL Lewis 

REFERENCE has been icpeatedly made m tlie coinse of Giowth 
this work to the haphazaid development of English insii- 
tutions The observation is not least pcitinent in regard tive 
to the administiativc system The English Constitution 
has never been ‘ made ' , it is organic , it has developed 
with tlie development of the people, and stiengtliencd 
with their strength The hand ot the rcfoimei has been 
frequently apphed to it , or rathei the process of amend- 
ment— a patch added here, a rent mendtd there— has been 
wellmgh continuous What is true of the Constitution as 
a whole is tiue also of those dcpaitraents of Government 
which are conceined with tlie work of practical admmis- 
tration ‘ The English ofhccs says Bagdiot, ‘ have never 
since they wne made, been aiiangcd with any leference 
to one anothei , or rathci, they were never made, but 
grown as each could ’ Of the administiative system, in its 
totahty, Bagehot’s observation is undemably tiue , but in 
regard to paiticular offices it is less liuc to-^y than it was 
when Bagehot wrote some sixty years ago Not mdeed 
until the appointment of the Machineiy of Government 
Comnuttee by the short-hved Mimstiy of Reconstruction 
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(1917) was there any attempt of&aally to smvfiy the 
administrative S3retem as a whole or to suggest a scheme 
for its reorganization on Imes at once more scientific, more 
piactically efficient, and (it was hoped) moie economical 
To the Report of this Committee, over which Viscount 
Haldane of Cloan presided, further reference will be made 
later 

The tedious detail of the precedmg chapter will at least 
have served to lUustiate the obvious truth that adminis- 
tration IS laigely a matlei of money In pnmitive com- 
mumties mdeed the Sovereign calls upon his subjects not 
for money but for service The substitution of a money 
economy for a personal economy is one of the earher 
manifestations of an emergence from primitive conditions 
of society to those which we are pleased to term ' civilized ’ 
The latter term is itself, mdeed, indicative of the ti ansition 
The institution of Scutate m England, m the twelfth 
centmy, maiked an important stage m the evolution of 
modem society The Kmg found it more convement even 
for the purposes of waging war, especially if the campaign 
was on foreign soil, to accept from his vaskls a composition 
in money in heu of personal service The demand thus 
made for money produced widespread reactions Feudal 
lords and then manonal viUems found it to their mutual 
advantage to substitute fixed money payments for the 
agncultural semces owed by the viUems to the loids 
The It IS not, therefore, remarkable that the history of the 
Tieasury Administrative System, or rather the history of the 
differentiation of Government Departments, should begm 
with the Treasuiy, the Scaccanum or Exchequer of the 
Norman and Angevm Kings 

The Exchequer is descended from the Cana Regts, or, 
to speak more precisely, the Norman Scaccanum was the 
Curta when sittmg for finauaal busmess It consisted of 
two oflices the Upper, which was a Court of Account , 
and the Lower, a Court of Receipt The function of the 
Exchequer of Account was to ascertain what was due to 
the Kmg, of the Exchequer of Receipt to receive it The 
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Exchequer of Account gradually developed mto one of the 
three great Courts of Common Law , the Exchequer of 
Receipt was, if not the ancestor, at least the piedccessor, 
of the modem Treasury^ The Upper Exchequer con- 
sisted of the Chancellor, the Treasurer, and a board of 
high officials known as the Bai ons of the Exchequer This 
Court controlled all persons who collected or expended 
the revenues of the Crown, audited accounts, and deter- 
mined all legal questions relating to revenue The full 
body met only twice a year to receive the sheiifis' accounts, 
and m the mtervals between its sessions the Baions of the 
Exchequer went on cuemt thioughout the country for the 
transaction of financial and judicial busmess 
The chief officers of the Exchequer of Receipt were the 
Tieasmer and the Chamberlain Tlie functions of the 
latter office! were later subdivided between the Lord 
Gieat Chamberlam, the King’s Chamberlam, and the 
Chamberlam of the Exchequer Down to 1826 payments 
mto the Exchequer weie recorded by means of talhes, one- 
half of which served as a receipt to the payer, the other as 
a record of payment for the Exchequer Pa3nncnts out 
of the Exchequei were authorized by an order undei the 
Great or Piivy Seal addressed to tire Tieasiucr and 
Chamberlains Tlie association of these offiaals empha- 
sizes the confusion, to which attention has already been 
drawn, between the household and national accounts and 
the household and State offiaals 
The growth of busmess, the centrahzation of admmis- 
trative functions, and the legal reforms of Henry II led, 
before the end of the twelfth century, to a differentiation 
m the functions of the Exchequer and a bifm cation of 
staffs A Chief Baron, with thiee or four otlier Barons, 
dealt with judicial busmess the Tieasurcr and his daks 
did the admmistiative work Yet tiaces of the common 
origin of the Courts of Law and the Treasury may be 
found in the fact that down to the year 1875 the Chan- 
cellor of the Exchequer was entitled to sit as a judge m the 
* Cl Gretton, ofi ctt.p i seq 
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Court of Exchequer, and on the morrow of St Martin 
(i2 November) he still annually sits m the High Court of 
justice for the purpose of appomting the sherrOs To this 
ceremony the whole Cabmet as well as the Judges are 
summoned Thus ' the Justiaani and great officers of 
State sit once more on the Exchequer side of the Cuna, 
only the Exchequer and its barons have gone and the 
Chancellor of the Exchequer finds hunself presidmg m the 
Queen's Bench Division of the High Court of Justice ’ ^ 
Among the great departments of State the Treasuiy 
still stands m eveiy sense apart, and m some sense pie- 
eminent as it has stood for over seven hundred years As 
early as 1155 the Pipe Roll makes mention of a payment 
' for repainng the house of the Exchequer from which we 
may mfer that as far back as the reign of Henry 11 the 
Treasury was separately housed, though the ' house ’ was 
then, and for long afterwards, withm the piecmcts of the 
Royal Palace of Westmmster Owmg perhaps to the fact 
that the Treasurer had his own office the Exchequei 
became the place of deposit for State archives The 
responsibihty for the custody of these documents fiom 
the tune that they are released from the depaitments to 
which they severally belong is now vested m a great 
judicial officer, the Master of the Rolls 
The The Treasuier was, from the Norman Conquest until 
Treasuiti Tudors, one of the great officers of the Kmg's Court 
and of the State He was onginally mfeiior m dignity to 
the Jushaar, who acted as the first Munster of the Kmg, 
and, dunng the latter’s frequent absences from the realm 
of the King, as Viceroy The Treasurer was mfciior also 
to the chief clerk, 01 Chancellor, who after the abeyance 
of the Justiaardup (temp Henry III) was m dignity as 
wcU as m power and influence second to the King Yet 
the author of the Dtdlogm de Scaccano (Icmp Hcniy II) 
says of the Treasmer that he could hardly explain m 
woids the caies and anxieties of his office, though he had 
the pen of a ready wnter His sohcitous diligence was 

‘ Anson, Tht Crown, p 178 
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necessary in all the transactions of both the Upper and 
Lower Exchequers, so much so that so long as the 
Exchequer remained, his duties could not be separated 
from it He received the accounts of the shenfts, and had 
the charge of wntmg the Gieat Roll, bemg responsible 
that there was no enoi m numbei, cause, or person, and 
that no one should be dischaiged who was not quit, and 
no one charged who had acquitted himself ^ ‘ In a word,’ 
as Madox puts it, ‘ his duty was to provide for and take 
caie of the Kmg's profit ’ 

By the separation of the Chancery from the Exchequer, 
at the end of the leign of Richard I, the Treasurer gained 
greatly in dignity and independence StiU more so by the 
disappearance of the Justiciar Moreovei, the appoint- 
ment, under Edwaid I, of a Chief Baion of the Ex^equei 
relieved the Treasurci of judicial busmess and left him 
flee to devote himself to lus admmistiative and pohtical 
duties From this tune onwaid he was second only in the 
oJEcial hieraidiy to the Qiancellor until a rival appeared, 
under the Tudois, m the person of the King’s Secietary, 

01 until both weie surpassed if not supeiseded by the 
emergente of a Prune Mmistci 

Meanwhile, the scpaiation of the Chancery fiom tlie ibe 
Exchequer necessitated the appomtment of a new olhcial 
to take charge of the Seal (canccUarmm) of the Exchequer, Br- 
and peiliaps also to keep a check upon the Tieasurer, who 
was aheady tendmg to become oveipowerful and mde- 
pendent The eailiest lecoid of the appointment of a 
Chancelloi of the Exchcqiiei is the 18 Henry III ® ' He was 
bound equally with the Tieasuici to sec to tlic coi rcctness 
of the Great Roll,’ and if the Trcasuroi was in eiror he was 
' to rebuke hnn with modesty and to suggest what ought 
to be done If the Treasuier peiseveicd, the mattci was 
to be argued before the Batons and left to theu decision ’ ’ 

^ Public IiKom and r\pkHdititre(i9&g),-[i di.Seaci,ip 13, 

Madox p ?s 

• Ihougli in 1217 Robcit PassfUwc la locordcd as bomg ' Chancellor 
of the Ercheqnci or deputy Iteaemci undoi Peter do Onal ’ 

■ Hapoil of 1869 quoting Madox and Z>m/ Settee, 
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A long time was, however, to elapse before the position 
of the junior official m any way rivalled that of the senior 
From the time of Henry VII the functions of the Chan- 
cellor of the Exchequei would seem to have become 
steadily more important The office of Chancellor of the 
Exchequer and Under-Treasmer have smee then generally 
been held by the same person, though undei diffeient 
patents But under Hemy VIII Thomas Ciomwell com- 
bmed for a tune the office of Chancellor of the Exchequer 
with that of Lord Treasmer In 1622 a Commission was 
issued to enable the Lord Treasurer to act as Chancellor 
of the Exchequer, and m 1624 Sir Richard Weston com- 
bined the latter office with that of Under-Treasmer, 
besides bemg a Commissioner to execute the office, dunng 
a vacancy, of Lord Treasurer The growing impoitance 
of the Chancellorship of the Exchequer is mdicated by the 
fact that under Charles I the office is held by such men as 
Francis (afterwards Lord) Cottmgton, by Su John Cole- 
peper, and, m 1642, by no less a man than Su Edward 
Hyde, afterwards Earl of Claiendon From the icign of 
Charles II the Treasureiship was, with mcreasmg fre- 
quency, put mto commission, with the result that the 
Chancellorship of the Exchequer still further developed in 
importance 

After the Revolution of 1688 we get neaiei and nearer 
to the modem practice Thus in 1694 Sidney (afterwards 
Earl of) Godolphin became Chancellor of the Exchequer 
and first Commissioner of the Treasury Su Robert 
Walpole IS similarly designated in 1715, and finally in 1717 
James (afterwards Earl) Stanhope became Chancellor of 
the Exchequei and first Lord Comnussioner This was 
the position and style assigned to Walpole in 1721 By 
that tune, however, the Prune Minister had definitely 
emerged, the Treasuierslup had been finally put into 
commission, and the Chancellor of the Exchequer, having 
got nd of the meubus of a personal Lord High Ticasurei, 
had come to occupy one of the most important places 
under the Crown, though m the official hieiarchy his place 
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IS infenor to many of his Cabmel colleagues The last 
peisonal holdei of the office of Lord Treasmer was Charles, 
Duke of Shrewsbury, who was appointed to the office, 
which he held with those of Lord-Lieutenant of Ireland 
and Loid Chamberlain of the Housdiold, m the last horns 
of the ragn of Queen Anne In 1714 George I nommated 
Lord Halifax and four othei persons to be Lords Com- 
missioners foi executing the office of Lord High Treasurer, 
and in Commission the office has remained evei smee that 
time The duties aic nommaUy apportioned among five 
peisons the Fust Loid, who has generally, though not 
invaiiably, combined this office with the Premiership , 
three Junior Lords, who now act as the Paity Whips, but 
have no duties,^ save pmely foimal ones, at the Tieasmy , 
and the Chancellor of the Exchequer, who is now the 
woikmg Head of the Depaitment The ' Boaid ’ was still 
a reahty down to the dose of the eighteenth century, but 
like other Boards (e g the Board of Tiade), though 
regularly constituted, has long since ceased to meet 

The Treasmy is still m many icspects the most impor- 
tant Depaitment of the Central Government, since it 
exercises or ought to exeicise a stnet control over the icst 
Subject, ot course, to Paihament, the Tieasmy is respon- 
sible for the regulation of taxation and for the collection 
of revenue, bemg assisted m the lattei function by the 
Revenue Departments It also controls expenditure 
Consequently all estimates must be passed by the Treasury 
before they are subimtted to the House of Commons by 
the Mimster immediatdy responsible Under the Cabmet 
system, however, the responsibility for expenditme, as for 
everythmg else, is collective, and, should the Cabmet 
deadc that a certam expense must be meuned, the 
Treasmy has no option but to find the money Ihe 
Chancellor of the Exchequer, if he deems the expenchture 
unjustifiable, has one means of protest, but one only — 
that of resignation In 1887 Lord Randolph Churchill 

‘ They occisionally ‘ lopiesont ’ a Dcparlmonl, othoiwiso unrepro- 
seuled m the House of Commons 
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resolved on this method of protesting against the expendi- 
ture on armaments , the Prune Munster decided in favour 
of the AdrmraJty and the War Ofi&ce, and Lord Randolph 
Churchill’s resignation was consequently accepted But 
the protests of the guardian of the national pmse do not 
often go so far as this The threat is frequently uttered 
but rarely earned out Lord Palmerston declared that 
his desk was full of Mr Gladstone's resignations, but, 
m his case, matters were always in the long lun 
adjusted On one occasion when the tone of the 
Chancelloi of the Exchequer was more than ordinal ily 
menacmg, Lord Palmerston wrote to Queen Victoria 
‘ Viscount Palmerston hopes to be able to overcome his 
[Mr Gladstone’s] objections , but if that should prove 
impossible, however great the loss to the Government by 
the retirement of Mr Gladstone, it would be better to lose 
Mr Gladstone than to run the nsk of losmg Portsmouth or 
Plymouth ’ Both the threatened disasters were for the 
tune bemg averted , but the story illustrates vividly 
enough the relations which may subsist between a Chan- 
cellor of the Exchequer and his colleagues of the Cabmet 
Mr Gladstone was perhaps mindful of his own earher 
expenence, when at a later stage of his career he elected to 
combine the offices of First Lord of the Tieasury, Prune 
Minister, and Chancellor of the Exchequer In view of the 
control which the Tieasury ought to exorcise over the 
' spending Departments ’, and the mtunate knowledge 
which its Chief ought to possess of then requirements, 
there is much to be said for this arrangement But with 
the rapid expansion and growmg complexity of the 
nation’s busmess the experiment is one which is haidly 
likely to be repeated 

Besides its general control both over Revenue and 
Expenditure, the Treasury has to arrange for the provision 
of the funds requued to meet the day-to-day necessities 
of the pubhc service , and for this purpose it is entrusted 
with extensive borrowmg powers To the Treasury it falls 
also to imtiate and carry out all measures aifectmg the 
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cun'ency and the public debt Finally, il picsaibes tlie 
form in which the pubhc accounts shall be kepi 

It has othei functions of minoi though not small 
importance, such as the audit of the Civil List of the 
Sovereign, the award of Civil Pensions, tlie financial 
control of the County Comts, the valuation of Government 
pioperty foi ratmg purposes, and the general regulation 
of the peisonnol of the Civil Seivice m such matters as 
reermtment of stafi, salaiics, and wages, hours and con- 
ditions of woik, leave, and travelling and subsistence 
allowances ^ 

The total stall of the Tieasuiy and llie Departments 
suboidmate to it now (1925-6) numbers 780 poisons, and 
the net total of the estimate is 1^315,807 The suboidmate 
offices are tlie Cabinet Secretaiiat and Committee of 
Impenal Defence,^ the Office of Paihamentaiy Counsel, 
the Exchequer Office Scotland, the Paymastcr-Goncial’s 
Office, the Umvcisity Giants Committee, the Trade Facili- 
ties Act Advisory Committee, and the Wai Histones 
Department The Exchequer and Audit Department is 
wholly independent of the Treasury, and the head of that 
Department is mdependent not merely of the Trcasiuy, 
but, for reasons already stated, of the House of Commons, 
his salary bemg charged, like that of the Judges, on the 
Consohdated Fund ® 

The Revenue Departments— the Customs and Exase, 
tlie Inland Revenue and the Post Office— aic m theory still 
iarther removed from the Treasury, and the estimates for 
these departments arc not even mduded in Civil Service 
Estimates 

The question has mdeed been raised whetlior it can be Dnai 
regarded as a sound principle of adminmtiation tliat the uom of 
same dcpaitmenl should be responsible both foi taismg 
the revenue and controUmg the expenditui e The answers ^ 
are not unanimous Ihose who favour a large increase m 
the activities and therefore in the expenditure of the State 

‘ Cd 9230 of 1918, p 17 * Supra, 11, p 83 seq 

Supra, p 531 , mfra, Appoudiccb D and E 



150 PERMANENT EXECUTIVE 

chafe at Treasuiy contiol They contend that it is the 
business of the Chancellor of the Exchequer to raise the 
funds demanded by the collective wisdom of his colleagues 
This view has never yet obtained geneial acceptance On 
the contrary it has been commonly held that it is essential 
both to efficiency and economy that the Mmistei respon- 
sible for raismg the revenue should also have a predomi- 
nant voice m deciding on the amount, and— in some 
degree — on the charactei of the expenditure Only in this 
way can the Chancellor of the Exchequer impose an 
effective restiaint upon the demands of his colleagues and 
appreaate the extent of the habihties to which he is bemg 
committed by them ' If he is to be held responsible for 
filling the reservoir and maintaining a certam depth of 
water in it, he must also be m a position to regulate the 
outflow ’ ^ 

The The Treasury, however, is not, or should not be, a spending 

^ ofsS department Its traditional function is to act as a watch- 
dog, to stand sentinel ovei the other Depai tments To the 
other Departments we may now pass , and first to those 
over which His Majesty’s Pnncipal Secietanes of State pre- 
side Of these Secretaries theie are now six,“ but although 
the powers of the Secretary of Slate ai e assigned in practice 
to SIX ditferent persons, there is still, in legal form, only 
one office, and any one of tiie Secretaries may legally 
exercise its powers Acts of Parhament stiU confer powers 
on ‘ a Secretary of State ' which by statutory detotion 
means 'one of His Majesty’s Pimcipal Secretanes of 
State ’ Thus modem terminology recalls and conforms 
to the facts of history, smee all sue Secretanes derive from 
one official who was ongmally, like other great officers, 
attached to the King’s person in a domestic not to say 
a menial capacity The duties of the Kmg’s Secretary 
were ongmally discharged by the Chancellor, who had the 
custody of the Great Seal But the Chancellor, as we 

^ Cd 9230, p 18 

“ Incioased (1926) to seven by the appointment of a Secietary of 
State foi Scotland 
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have been, tended to become more and moie absorbed m 
judicial duties , the Chanceiy itself was located at West- 
minster, and tlie King found it necessary to have a ‘ lesser 
seal in the shape of a Pnvate 01 Secret Seal ' which was 
entrusted to a ' Keepci ' who acted as the King’s confi- 
dential clcik and was constantly about his person, 

Befoic long the Keeper of the Pi ivy Seal, like the 
custodian of the Great Seal, developed mto an officer ot 
State so important that the Loids Ordainers, when pie- 
sentmg their scheme of reform to Edwaid III, demanded 
that they should have the nomination of this Minister 
Again, therefoie, the King found it necessaiy to enlist the 
sei vices of a less exalted official , he provided himself with 
a third seal, the signet, foi his private use and entrusted 
his piivate coirespondence to a Secrelarms ^ 

Thib new official, the Kmg’s Secretaiy, is fiist mentioned 
in official documents in the reign of Henry 111 In the 
Commission foi negotiatmg an alhance with Spam m 1253 
one John MaunscU is desenbed as Secretanus Nosier , m 
1254 he IS empowered as ‘ Secictaiy ’ to give assent to the 
raainage of Piinco Edwaid with Eleanor of Castillo, and 
four years later is mentioned as a member of the King’s 
Council His successor, Heniy de Wengham, was also 
a membei of the Council and was rcwaided foi his sccrc- 
tanal services by the Bishopnc of London — an indication 
that the Seactaiyship was becoming a post of distmction 
There is a marked advance in the importance of the Tiie 
office dm mg the fouiteenth centmy 
' The signet was gradually supoisedmg the privy seal as the 
seal foi tire Kmg’s private use, and the cleik of his chamber 
who kept the signet was gradually employed more and more 
exclusively on secretaiial business until the title of Secretaiy 
was by Richaid IPs icign officially applied to him The 
fifteenth ccntuiy opens with the signet fiinily established as 
the thud and most pnvate of the Kmg’s three official seals 

* In the levision of thw chapter I have hod the nclvanlage of Miss 
F G Evanb's scholarly monograph, Jht Pnwi(>al Secratiuv of Slats 
(193 j), and Sir F Ttoup's valuable little hook. The Home OJfus (19*5) . 
in addition to Gretton, op at 



I5a PERMANENT EXECUTIVE 

It IS used both to authoii/e the issues undei the puvy seal and 
chancery, and to seal the personal correspondence of the 
Sovereign, and its Keeper, a subordinate household officer, is 
officially known as the King’s Secretary * ^ 

The procedure in reference to the Seals is thus descnbed 
by one who was for many years mtimately associated with 
the woik of the Home Office ® ‘ While m the eleventh 
century the King gave verbally to the ChanceUoi the 
instructions on wluch he issued an mstiument undei the 
Great Seal and while m the thirtcentli century tlie Kmg 
gave his verbal instructions to the Keeper of the Pnvy 
Seal who conveyed these instructions undei the Pnvy Sed 
to the Chancellor who theieupon issued the instrument 
under the Great Seal in the fifteenth centuiy the Kmg 
expressed his wishes to his Secretaiy who commumcatcd 
them undei the signet or the sign manual to the Keeper of 
the Pnvy Seal who passed them on under the Privy Seal 
to the Chancellor who thereupon issued the mstrmnent 
under the Great Seal This last cumbious pioceduie,’ adds 
Sii Edwaid Tioup, ' a fossilized recoid of the nse of the 
several offices, has survived almost to the piesent day ’ 
The letters patent foi the cieation of a peer arc still sealed 
with the Gieat Seal on the authonty of a loyal warrant 
countersigned by a Secretaiy of State The mtei mediate 
stage involving the intervention of the Pnvy Seal was cut 
out only by the Great Seal Act of 1884 fhc possession 
of the signet is still the formal evidence of the authonty 
of the Secretary of State, who on his appointment icccives 
from the Soveiagn thiee seals the signet, a lesser seal, 
and the Cachet The custody of the signet was indeed 
‘ the primary duty of the Kmg’s Secretaiy long before he 
became head of a department ',® though it was not until 
the reign of Richard II that political significance attached 
to the use of the signet The Secretary was not, however, 
at that time regarded as at all on the same level as the 

’ Ev ina, op cil , p 14 

• Sir Edwaid lioup, K C B , K C V O , Feimanont Bndci Secretaiy 
of State in the Home Office, 1908-23 • Anson, 11 i68 
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Chancellor, the Tieasurei, or the Piivy Seal — those being 
the officials over whose appointment the opponents of the 
Crown wished to secure control ^ 

The fifteenth century was, as aheady indicated, essen- The Fif- 
tially a period of constitutional definition Holdmg the 
Crown by a pailiamentary fatle the House of Lancaster 
was constiamed to accept the prmaplc of parliamcntaiy 
control ovei the Executive It is not, theiefoie, smpiising 
that duimg tlus penod the King’s Secietary should begin 
to emeige fiom his oiigmal position as a household officer 
— ‘ the beloved clcik who stays continually by our side ' — 
mto that of a Mmistei of State But the evolution was 
slow When the Lancastnans came to the thionc the 
King’s Secrctaiy was still not much more tlian a stewaid 
or domestic bursar koepmg mmute accounts of receipts 
and cxpcndituie m the loyal housdiold, and taking 
lank with the King's Suigcon and the Cleik of the 
Kitchen 

In tlic yeai 1442 coi tarn lules were made by an Oider-in- ordi- 
Council to ensure tlie lesponsibihty of the Council and the 
officers of the Kmg loi tlic answeis given or grants made 
m response to petitions This oidmancc incidentally 
throws hght upon the fmictions and status of the Secretary 
If the answei involved a giant the Seaetary was requited 
to piepare letteis whicli, signed with the signet, should 
authonze the fixmg of the Piivy Seal and ultimately the 
Great Seal Heic, as Sir Wilham Anson observes, wo find 
the Secretary in a position of lecognizcd rcsponsibihty foi 
the oxpiession of the King’s wilP The enhanced status 
of the King’s Secrelaiy is clcaily mdicated by the mdusion 
of Gervase le Voloie with such emment personages as the 
Duke of SomcTbet and Ahce dcla Pole, Duchess of Suffolk, 
m the list of those who m 1451 were impeached by the 
Commons in a petition to the Kmg toi ' misbehavymg 
about youi loiall persone, by whos undue means your 
possessions have been gietely amenused, yome lawes not 
executed, and the peas of this yome Reame not observed 

‘ Gretton, p 27 'Op cit a 162 
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nother kept ’ ^ Thomas Maimyng, another of Henry Vi’s 
Secretanes, was among the other adherents of the Lancas- 
tnan House who were attamted of high treason after the 
accession of Edward IV 

Under Edward IV the establishment of the Secretary 
doubled m size— an mdication of increasing importance 
not lost upon model n Heads of Departments He now had 
four clerks and ‘ sufficient writers of the Bung's signet 
a ' gentleman to attend on hun and ‘ three persons 
wayters on him for all that office ' He had his appointed 
Commons at Court — three loaves, two messes of gieat 
meat, half a pitcher of wmc and two gallons of ale , ’ he had 
' one toich, one percher, two candels wax, three candels 
pans ’, while pai Ament, paper, and red wav were supplied 
to him by the office of the Gieat Spiceiy 
A Second Meanwhile the work of the Sccretaiy was incieasmg so 
Secnrtaiy ^hat m 1433 a Second Sccietary had been appomted 
for the transaction of tlie King’s business in Fiance, 
though as there was as yet but one signet, the second 
Secretary being appomted by patent In 1464, however 
it was laid down ffiat m the absence of Edwaid Hatclyf e, 
' oui Secretary and Councillor ', one Oliver King, ' the 
Kmg’s first and principal Secretary ni the Fiench lan- 
guage,’ was to have the custody of the signet and was ' to 
receive all kinds of bills and wan ants whatsoer addicssed 
to the Chancellor, or to the Privy Seal togctlier with aU 
letters as well m Latm as m English, and to receive the 
accustomed fees ’ * 

It is perhaps premature to see m the appointment of 
a second Secretary to deal pnmaiily with Fiench affairs 
the begmning of a bifui cation — not destined to become 
definite and final foi moie than thioe centmics— between 
the Home Office and the Foreign Office , nevertheless the 
appomtment at least affords evidence of the growing 
impoitance of the office Further evidence of a similar 

* R0U1 of Pa)hament,y,p 216 Cf also Gretlon, ojb , p 29 

* Ap Grolton, p 30 

’ Moss Evans, op til, pp 102-4, aii'I Col S P Dorn 1C39-40, 
PP 33*1 433 i GretUm, op p 51 
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tendency is afforded in 1476, when for the first tune 
a newly appouited Secretary is described as the ' Principal 
Secretary ' — not, as it would seem, to denote a difference 
in the rank of the two Secretaires, but to mark the 
responsible chaiacter of the office as distinct from that of 
a mere clerk 01 amanuensis For some time to come the 
appomtment of a second Secretary was fitful , only m 
the reign of James I was the practice definitely established 
From 1539, however, there were two signets and two 
books of wan ants in the keeping severally of the two 
Secretaries In 1640 a further step was taken On the 
appomtment of Su Henry Vane, in that year, the foreign 
busmess of the office was formally divided Secretary 
Wmdebank was to have charge of the busmess with Spam, 

Italy, and Flanders , Vane himself of that with France, 
Germany, Holland, and the Baltic In fact tins was only 
the formal recognition of an airangemcnt which had in 
practice been adopted since the reign of James I, but it 
foimed the basis of the oiganization of the Northern and 
Southern Departments which lasted until 1782 The 
raUonale of the arrangement was not, howevei, geogiaphi- 
cal, as the titles would seem to suggest, but lehgious and 
pohlical James I aspired to the position of mediator 
between the warnng creeds ot Europe, and in conioimity 
with that aspiiation he selected one Secretary as a 
persom grata to the Piotestant Powers, the other to the 
Cathohes The differentiation of duties indicated m 
Secretary Vane’s dispatch to Su Tliomas Roe did not, 
however, precisely correspond with hnes of ecclesiastical 
divisions 

Long before this differentiation important developments Tbo Scc- 
had taken place in the position of the Secretary The 
Tudor Dictatoiship marks a significant ste^e m the evolu- un 3 w thi 
tion of the mmistcnal system as in that of Parhament “ 

The two arc, mdeed, closely connected By a Statute of 
1539 the attendance of the Secretaries of State m Parha- 
meni and thcar precedence therein is nunutely regulated 
Moreover, the Kmg's Secretary has by that time ceased to 
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be merely a Household or Court ol&cial , he has become 
one of the highest, he is soon to become mdisputably the 
highest among the officei s of the realm This may perhaps 
be regarded as a natural consequence of the personal 
govanment of a series of great rulers But the Tudoi 
Dictatorship was more than peisonal, Heniy VII, 
Henry VIII, Edward VI, Mary, and Elizabeth, all made 
Parhamenl the mstiument of their government The 
exaltation of the power of the Crown may have exalted 
the Kmg’s servant — ‘ the beloved cleik who stays con- 
tmually at our side,' — ^but m exaltmg it also tended to 
transfoim him The King’s Secretary, though not yet 
a Parhamentary Minister, must take lus place m Paiha- 
ment, and must leain the arts of governing, if not yet of 
persuading Parhament 

The Sec- The Statute of 1539 oidamed that the Secretary, as well 
as the Lord ChanccUoi, the Lord Piesident of the King’s 
meat Council, and the Lord Pi ivy Seal, should attend Parha- 
ment If any ol these great olficeis of State should be 
under the degree of a Baron of Parliament they should sit 
' at the uppermost part of the sacks in the nudst of the 
said Paihament Chamber ’ Later it was oidamed that 
when the King or the Speaker was present m the House 
of Lords — ^that is, when any formal business was to he 
transacted — ^both the Secretaires were to be on the wool- 
sacks ^ Otherwise they weie to sit alternately, week by 
week, one in the House of Lords, and one m the House 
of Commons , but it important matters were before the 
Commons the presence of both Secretaries m that House 
might be requured ^ Edward VI, when makmg rules for 
the conduct of busmess m the Council, made his Secietary 
the medium of commumcation between the King and the 
Council or its Committees 

fhe To lecah the names of some of the Secretaries of the 
sixteenth centuiy is sufficient to establish the unpor- 

* FontuI business still loquires the piesonce ot Ihe King (in person 
or by Commission] and of the Spoakor, in the Pailiamcnt Chamber, 
now spccilically designated the House of Lords 
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tance of the ofi&ce Richard Fox, Bishop of Winchester, 
and Thomas Ruthall, Bishop of Durham, held office undei 
Henry VII Fox’s pupil, Wolsey, biooked no nval during 
his ascendancy, and Thomas Ciomwell — ^the first layman 
to hold the office of Societary — ^was mdisputahly the first 
Mmister of the realm Su WiUiam Cecil (afteiwards Lord 
Burleigh) occupied as Seaetary (1558-73) almost the 
position of a Prune Mimstei under Ehzabeth When m 
1573 he accepted the foimaUy higher office of Lord High 
Treasurer he found m Su Francis Walsmgham, who 
succeeded him as Secrctaiy, a dangerous rival, but after 
Walsmgham’s death (1590) he was able ' to keep the office 
vacant for six yeais and then to secure it with undimm- 
ished poweis for his son Robert Cecil ' ^ 

Robert Cecil, afteiwards Earl of Sahsbury, occupied 
a place in English politics durmg the last years of Eliza- 
beth and the fiist years of James I (1590-1612) even moie 
dommating than his fathei's But after his death tlie eai 
of the King was given to favountes rathei than to Minis- 
ters, and though men of distinction hke Coke, Vane, 
Falkland and Thuiloe, Sunderland and Godolphin subse- 
quently held the office, the Secretaryship never quite 
regamed the pre-enunence given to it by tlie Tudor 
Secretancs, until a day came when the Secretaryship had 
to 3nield pnde of powci if not of place to a Prime Minister, 
who might or might not be a Secrctaiy of State as well ^ 
In the meantime various Departments and Boards had 
been set up, the history and functions of which wiH 
piesently demand attention 

The germ of lEose specialized offices is to be discoveied 
m the two gieat officers of State whose evolution has now 
been tiaced For that leason, no excuse need be offered 
for explonng in some detail the genesis of the Treasury 
and of the Secietaiyship of State, tliough it wiU suffice 
to indicate in bnef outlmc the subsequent history of the 
latter office 

A third Sccictary of State (for Scotland) was added 

‘ Troup, op , p 13 • Cf supra 
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after the Union in 1708, but in 1746 the nunaber was again 
reduced to two. A third Secretaryship (this time for the 
Colonies) was established in 1768, only to be abolished 
after the recognition of American independence in 1782. 
In that year the work of the office was reorganized : the 
Northern Department was transformed into a Foreign 
Office ; the Southern into a Home Office responsible also 
for Ireland, which in the same year was granted legislative 
independence under the Grattan Constitution, and for the 
few colonies which survived the great disruption of 1782. 
Now The simplicity of this arrangement was soon, however, 
rudely disturbed. The exigencies of the struggle with 
stata France brought a third Secretary {for War) into existence 
in 1794, and the Colonies were added to his Department 
in 1801. The Crimean War led to the assignment of 
responsibility for Military and Colonial Affairs to two 
separate Secretaries in 1854: the transference of the 
dominions of the East India Company to the Crown raised 
the Secretariat to fi,ve in 1858 ; and the growing impor- 
tance of aerial warfare demonstrated by the Great War 
led in 1917 to the appointment of a sixth Secretary of 
State for Air. 

Work of The existing powers of the Horae Secretary are partly 
0^ emanation from the Royal Prerogative, and, in even 
larger part, are the result of the feverish legislative 
activity of the nineteenth century. 

Preroga- Many of the Prerogative Powers of the Crown have been 
PowOT ™husterially assigned to other Departments of State, 
notably to the Foreign Office, the War Office, and the 
Admiralty, but the Home Secretary has been aptly de- 
scribed by President Lowell as ' a kind of residuary legatee ’ . 
He is responsible for the exercise of the Prerogative of 
Mercy and for the maintenance of the King's Peace. The 
responsibility for calling out the troops in cases of civil 
disturbance rests with him, and for the action of the 
magistrates and police. He is the channel of communica- 
tion between the Sovereign and his subjects, and has 
formal duties in connexion with the grant of honours, alike 
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to individuals and to localities, including such matters as 
the nght of an institution, society, or club to use the title 
Royal He is also the proper medium of communication 
between the Kmg as head of the Church of England and 
the Church He submits to the Kmg the warrant for the 
issue of Letteis Patent under the Great Seal authorizmg 
the election of a Bishop by Cmtgi d'dhre, and he presents 
the Bishop elect when he docs homage foi the temporahties 
of the see He issues His Majesty’s mstiuctions to Lords- 
Lieutenant, magistiates. Governors of Colomes, the 
warrants foi ceitam appointments under Letteis Patent 
pass through his hands, and m particular he is lesponsible 
for the appomtment of Royal Commissions 

The duties imposed upon the Home Sccretaiy by statute statutory 
are complex and multifaiious He is at once Mimstei of 
Justice and, to a large extent, Mmistci of Industry, 
though of some of the functions unphed m the latter title 
he has been recently lelieved The administration of 
Justice , the contiol of the Metiopolitan Pohee, of Pnsons, 
Piobationaiy and Industnal Schools, Criminal Lunatic 
Asylums , the control of unmigration , the registration, 
supervision, and deportation of aliens , naturalization , 
the sale of mtoxicatmg hquois and dangerous diugs , the 
safety of the pubhc m thcaties and pictm e-houses , their 
protection against fii es, explosives, fii e-arms , the guai dian- 
ship of pubhc morals, and the preservation of pubhc 
amemties , the admmistration of Factory and Shops Acts, 
of Truck Acts, and of Workmen’s Compensation Acts— all 
these thmgs come withm the provmce of the Home 
Secretaiy He has to approve local by-laws and is 
responsible for the conduct of Parhamentaiy and local 
elections Scotland, Northern Ireland, the Isle of Man, 
and the Channel Islands are all, m some measure, under 
his juiisdiction 

The classification of duties assigned to the Home Office 
IS anythmg but scientific, and if ever the icorganization of 
the Departments of the Central Government should be 
taken seiiously in hand the Home Office would probably 
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be transformed almost out of lecogmtion Yet the Home 
Secretary would still, it must be assumed, take that 
precedence among tire Secretaries of Slate which is 
histoiically his He remams, far excellence, the Sccietary 
of Slate the speaal servant of the King, and of all 
Cabmet Ministers, except the Prune Mimstei, he is still 
m closest personal contact with the Sovereign 
staS The work of the Home Office is now done by a slaE of 
975 persons, as compared with 26 at the end of the 
eighteenth centmy, and with 30 m 1832 The net estimate 
for the current year (1925-6) is 3£4i8,744 Of this sum 
ovei £150,000 13 accounted for by the inspection of 
factones and workdiops — a branch of the woik which 
employs a staff of 293 persons 167 persons arc employed 
m executmg the Aliens’ Restiiction Acts at a cost of 
£61,000 On the whole it must be said that, m view of the 
vaiiety and complexity ot the functions imposed upon the 
Department, the staffing and expenditure aic relatively 
modest 

The Less varied but even more responsible is the pai t played 
^oale the economy of the State by the Foieign Office, which 
as an mdependent establishment dates only fiom 1782 
The total staff of the Office, includmg Kmg's messengers, 
but excluding the staff of the Diplomatic and Consular 
Service, is 880, and the gross estunate is £299,427, but the 
appropnations m aid (mostly denved from passport fees) 
(£105,000) reduce this total to a net sum of £193,170 The 
mamtenance of the Diplomatic and Consulai Services 
costs m addition £1,094,12^1 

The The work of the Foreign Office, important as it is, calls 
detailed analysis Apait fiom the Passport Office, 
Foreign which IS financially sell-supportmg, the staff, m relation to 
the work done and m comparison with more modem 
Departments, is not a large one One observation must, 
however, be made The political head of the Foreign 
Office stands in a special rektion to the Sovereign, and 
Queen Victoria manifested special mtorest m the appomt- 
raent to this office Though lesponsibihty rests entuely 



GREAT OFFICES OF STATE i6i 

with the Secretary of State and the Cabinet, the Sovereign 
has, by tradition, exeicised a moie direct influence over 
the conduct of foreign than over that of domestic affairs 
To what extent that tradition will be mamtained aitei 
the adoption of the republican form of government by so 
many of the Contmental States it is impossible to predict 
Ambassadors are, however, accredited personally to the 
Sovereign and all impoitant dispatches to foreign Govern- 
ments are submitted to him Nor is the Sovereign’s 
assent a mere formality 

Upon the observance of this lule Queen Victona inflexi- 
bly insisted, and the neglect of it practically cost Loid 
Pahnciston his place when he was almost at the zemth 
of his populaiity in the country (1851) Noi can it be 
doubted that the custom has contnbuted both to the 
continuity and the success of oui foicign policy The less 
our diplomacy is deflected from its tiaditional hnes by 
party mutations at home, the better for this coxmtiy and 
for its neighbours Happily there are not wanting signs 
that Foreign Aflaus arc commg to be regarded, in inci eas- 
ing degree, as outside the domain of party pohtics This 
IS partly the cause and paitly the effect of the continuously 
exerased mteivention of the Soveieign Bui one pomt 
must be emphasized No whit of responsibility attaches 
to him, any moic than to the peimanent Under-Sccretaxy 
Influence they both cxcrase m full measure , the Secre- 
tary of State alone bcais responsibility 

Next m semonty to the Home and Foreign Seaetanats coiomii 
IS that foi the Colonies The history of the office is instruc- Office 
tive On the reorganization of the Piivy Council aflei the 
Restoration Charles II created a Council of Trade and a 
Council of F oreign Plantations These Councils were com- 
bined in 1672, but the combmed Council existed only for 
three yeais In 1695 WiUiam III revived it as the ' Board 
of Trade and Plantations ' By this Boaid the Colonics 01 
Plantations were admmistered, so far as the casual control 
exercised down to 1768 could be desenbed as ' admmistia- 
tion ’ By that time we were already involved m acute 
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controversy with the American Colomes, and it was 
thought desirable to create a third Secretaryship of State 
to deal with Colonial afiaus In 1782 the most important 
part of the Colonial Empire had ceased to be , the separate 
Seaetaryship was, theiefoie, abolished, and the residue of 
work was transfer! ed to the Home Office In 1801 Colonial 
busmess was transferred once agam to the new Secretary 
of State for War, created, as we have seen, in 1794 The 
new Department henceforward became known as that for 
War and the Colomes, until m 1854 a separate Secretary- 
ship foi the Colonies was created Fiom that tune on- 
wards the office steadily giew m piestige and importance 
until, m 1895, it received a fresh access of digmty by bemg 
selected as the special sphere of his activities by the most 
prominent of the leader? of the Party then in power ^ 

The Colomal Office is not responsible for all the oversea 
temtones of the Ciown India, as aheady indicated, has 
its separate Secretanat , vaiious Protectorates are con- 
trolled by the Foreign Office, while the Channel Islands 
and the Isle of Man are imdei the jurisdiction of the Home 
Office 

The present cost of the Head-quarter's woik of the 
Colomal Office is ;£i77,473, but to this must be added 
£1,216,207 for sundry colomal services, such as passages of 
Governors and other Colomal officers, salaries of High 
Commissioners, grants m aid of local revenues in such 
places as Tanganyika, Uganda Railway annmties, &:c 
The Middle-Eastein Seivices — expenditure in connexion 
with the Iraq and Palestine Mandates and with Arabia — 
call for an additional £4,770,000, and the work of Over- 
sea Settlement for £497,925, the latter bemg mamly 
expended in connexion with the Empuo Settlement Act 
of 1922 Since the war theic has been a notable decrease 
m emigration, not least m migiation to the Bntish 
Domimons oversea In 1913 the total number of emigrants 

‘ In order to reflect more accuratoly the now atatua of tlio Self- 
govemmg Domimona, the term ' Dommiona ’ has, wnce 1925, been 
substituted for that of ' Colonies ' in the style of the ' Colonial ' Olfico 
and its Uiiof, the Sccrolary of State 
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was 701,691, of whom 331,450 went to the Domuuons 
The outward flow of population ceased during the war, 
and has been only slowly resumed In 1923 the total was 
463,285, of whom 260,271 went to the Domuuons Partly 
m order to deal with the settlement of ex-service men and 
partly for other reasons it was deemed desuable for the 
State to assume more direct lesponsibihty for oversea 
settlement Consequently a speaal committee was set up 
at the Colonial Office ongmally known as ' The Govern- 
ment Emigration Committee’, but now more happily 
renamed as ‘ The Oversea Settlement Committee ' The 
Secretary of Slate for the Colonies is President and the 
Parhamentary Secretary of tlie Depaitment of Overseas 
Trade is Chairman of the Committee, while the Parliamen- 
tary Undcr-Secretanes for the Colomes and of the Mmistry 
of Laboui are ex-offiao members of it The mere mention 
of these sub-Depaitments is significant of the rapid 
development of the work of the Colomal Office To the 
overwhelming importance of that development reference 
has been already made, but this word may be added Weie 
that development to be arrested or even to slacken m 
mtcnsity it would be mdeed ominous for the future of the 
Bntish Empu'e 

The history and organization of the War Office must be The War 
treated not less summarily, partly because a civihan cannot 
be trusted to appiehend and still less to dcscnbe it with 
accuracy , and even more because of aU the great offices 
of State it has known least of contmuity 01 of finahty 
A system described with reasonable accuracy to-day may 
by to-morrow be out of date. 

The Army has always been in a peculiar sense under the 
control of the Crown The command of it was, as a compe- 
tent wiiter has observed, ' the last of the loyal prerogatives 
to be brought under the prmciple of ministerial lesponsi- 
bihty ’ ^ This was due partly to the anxiety of the Crown 
to retam it, still moie perhaps to the reluctance of 
Parhament to admit that a standing army was ansrthmg 

‘ Traill, Central Covet nmnt, p 95 
U 2 
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more than a disagreeable and temporary expedient, to be 
dispensed with as soon as arcumstances pei nutted Cir- 
cumstances have obstinately forbidden such a consumma- 
tion , but the War Office, which was first organized under 
Charles II, was, until relatively recent times, conspicuous 
for the confusion which would naturally be expected in an 
orgamzation designed for temporary purposes The con- 
fusion which characterized this Department down to 1855, 
and did not entirely cease m that year, is thus happily 
summaiized by Sir William Anson ‘ The soldier was fed 
by the Tieasmy and aimed by the Ordnance Boaid the 
Home Secretary was responsible foi his movements m his 
native country the Colomal Secretary superintended his 
movements abroad the Secietary at War took care that 
he was paid, and was responsible for the lawful administia- 
tion of the floggmg which was piovided foi lum by the 
Commander-in-Chiof ’ ^ 

The office of Secretary at Wai dates fiom the reign of 
Charles II In 1676 a warrant, countei signed by one of 
the Secietaiies of State, was issued to the Duke of Mon- 
mouth Under this wairaut all wariants and orders on 
mihtary affairs were m future to be issued under the sign- 
manual and countersigned not by a military officer but by 
the Seaetary of the Forces ‘ as by om command ’ In 
1683 the Office of Oidnance was leorgaiuzed on a avd 
basis, but until the defimtion of his functions by an Act 
of 1783 the position of the Secretary at War remained 
ambiguous Like a Secretary of State he countei signed 
State documents and thus authenticated the sign-manual 
of the Kmg , but he was not technically a Secretary of 
State, and m 1717 Pulteney — when f ulfillin g the office — 
formally repudiated his responsibihty to Parhament He 
was, he contended, ' a ministciial, not a constitutional 
officer, bound to issue orders according to the King’s 
direction ' In 1783 the ambigmty was so fai terminated 
that the Secretary at War was entrusted undei Statute 
with defimte functions — largely finanaal— to be pei- 

• Of at II 375 
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formed imder paihamentary sanction and responsibility. 
In 1793 the Kmg surrendered the personal command of 
the armed forces to a (ieneial Commanding-m-Chief, and 
a year later (as already desciibed) a Secretaiyship of State 
for War was established 

From 1794 to 1887 the Commander-m-Chief and the 
Secretaiy of State occupied jomt thrones, located at the 
Horse Guards and the Wai Office respectively The dual 
control thus estabhshed over the Army, and prolonged by 
the fact that the Coramandei-m-Chief was almost mvan- 
ably a Royal Pnnce, was not tenmnated until 1887, when 
by Ordei-in-Council the whole admimstration of the 
Army was confided to the Commander-m-Chiel Simul- 
taneously that officer was himself made lesponsible to the 
Secietary of State In 1895 the Duke of Cambndge was 
mduced to lesign the office which throughout a gicat pait 
of his cousm's reign he had filled, and m 1904, aftei the 
Boer War, the office of Commandcr-in-Chief, havmg sub- 
sisted foi a httle moie than a centuiy, was abolished 

Meanwhile the Secretaryship of State for War had 
emerged as a difieientiated and substantive office Con- 
stituted m 1794, its functions were confused m 1801 by the 
absorption of colomal busmess, and stiU moie by the con- 
tmued existence of the Secretai y at War But the War and 
Colomal Secretaryships were bifurcated m 1854 1 ^855 

the Seaetary of State foi War took over the duties of the 
Secietary at War, and the latter office was finally abolished 
in 1863 Meanwhile the control of the Commissanat was 
transferred from the Treasury to the War Office, the Board 
of Ordnance was abolished and its duties similarly tians- 
ferred, and at the same time (1855) the War Office 
absorbed the Army Medical Department Gi aduaUy order 
was bemg evolved out of chaos and the War Office was 
commg into its own Smee 1855 uitenial leoigamzations 
have been not mfrequent, but they have mostly tended m 
one direction Control and responsibihty have alike been 
concentrated m the Secretary of State, until at last in 1904 
his great nval finally disappeared The Secretary of State, 
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lake the First Lord of the Admiralty, now obtams techni- 
cal advice from a Board of piofessional experts This 
Army Council now includes, in addition to the Secretary 
of State, the Parhamentary Undcr-Secretaiy and the 
Fmancial Secretary , the Chief of the General Staff , the 
Adjutant-General , the Quartermaster-General , and the 
Master-General of the Ordnance 

India A fifth Secretariat-Department is the India Office In 

Office certam respects, to be noticed presently, the organization 
of this office is unique Down to 1784 British India was 
ruled by the duectors of a commeicial company actmg 
under Qiarter from the Crown and (smce 1773) controlled 
to some extent by Parhament The India Act passed by 
Pitt in 1784 estabhshed a dual control it left the powers 
of the Company untouched as regards commercial affairs, 
but it transferred pohlical rcsponsibihty to a Boaid of 
Control, consistmg of six Commissioners, all of whom were 
to be Pnvy Councillors, and among whom weie always to 
be the Chancellor of the Excheque: and one of the Prmci- 
pal SeCTetanes of State The Court of Directors was at the 
same tune given power to appomt a Secret Comimttee of 
three members, through whom the orders of the Board of 
Control were transmitted to India From 1784 onwards 
the President of the Board of Control (almost in variably 
a Cabmet Minister) was virtually a Secretary of State for 
India, and controlled Indian admmistration with the 
assistance of the Secret Committee 
The formal change to the modem system was effected 
after the Mutiny By an Act of 1858 Biitish India was 
formally transferred to the Crown, and it was provided 
that ' «ill the powers and duties then exercised or per- 
formed by the East India Company should in future 
be exercised and performed by one of Her Majesty’s 
Pnncipal Secretaries of State ’ Foi this purpose a fifth 
Secretarj^ship was, as we have seen, created But the 
Secretary is, in theory at any rate, not a complete autocrat 
at the India Office And this constitutes the pecuhanty 
of his position He appoints, and is assisted by, a Council 
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— the Council of India — ^which must be carefully distin- 
guished from the Viceroy’s Council, the latter appertaining 
to the local government of India The fonner consists of 
fifteen members, of whom nme must have recently served or 
resided for ten years m India Members ot the Council die 
uiehgible for seats m the House of Commons They are 
all paid and meet weekly This is no phantom Board like 
that of the Treasury, or the Trade or Education Boaids 
Its membeis are an mtegral part of the Government of 
India , without their advice the Secretary of State cannot, 
except m matters of secrecy or inquiry, act, and in 
certam important cases they have actually a powci of 
veto Apart from this Council the mtcrnal organization 
of the In^a Office, with its permanent secretaries, clerks of 
the first and second division, and so forth, dillers only m 
detail from tlie rest of the executive Departments of the 
central Government Yet m one impoitant respect the Tho Ad- 
India Office stands apart Its expenses are mainly charged 
not upon the revenues of Great Biitam but upon those of 
India Parhament IS only asked for the comparatively ti 1- 
flmgsum of ^115,100 ‘ as a contribution to the cost of the 
Department ’ Parliament pays the salary of tlic Sccic- 
tary of State and of the Parliamentary Undcr-Sccrctaiy, 
but the rest of the vote takes the form of a grant-in-aid 
m respect of the expenditure of the India Office in tins 
country on pohtical and admmistrative services This 
expenditure is not audited in detail by the Conti oiler and 
Auditor-General, nor areimexpcndcdbalances surrendered, 
accordmg to the ordinary rule, to the Exchequci 
The youngest of the Secretaryships of State was Tho Air 
established m 1917 to admmistcr tiic busmess of the Air 
Force ^ Only in 1912, mdeed, had the Royal Flying Corps 
come mto existence Provision was then made for a 
Naval Wmg and a Mihtary Wing to be maintamed and 
admmistered by the Admiralty and the War Office respec- 
tively In order to secure co-operation between the two 
services a jomt committee, known as the Air Comnuttce, 

• Save for the Secretary of State for Scotland Cf notes, supra 
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was fonned, but, as was to be anticipated, fnction arose 
between the two wings, and in 1914 the Naval Wing was 
reorganized as the Ro}!^ Naval Air Seivice, and by the 
outbreak of wai the bifui cation was practically completed 
War-time conditions seived, however, to accentuate the 
competition between the two older services for the assis- 
tance of the new aim, and in 1916 an Air Board was set up 
to co-ordmate the demands of the Army and Navy and to 
reorganize the Air Service ^ 

Out of this Board came the new Air Force Council under 
a new Secietary of State The Council was set up by an 
Order-m-Counal dated 21 December 1917, and the transfer 
of the Royal Naval Air Service and the Royal Flying Coips 
to the new Ministry was m the foUowmg year gradually 
accomplished By degiees, a sepaiate, independent, and 
self-contamed force was set up Tlius, soon aftci the 
Armistice, the Teclmical Depaitment of the Ministry of 
Mimitions, concerned with the supply of mcUenal, was 
transferred to the new Ministry Ihe latter also took over 
the control of meteorological research and of avil aviation. 

The members of the Air Council are, m addition to the 
President and Vice-President — ^the Secretary of State and 
the Parliamentary Undor-Secietaiy — a Chief of the Air 
Staff, who IS responsible for the conduct of air opeiations, 
for advismg the Government on all questions of air pohey 
and for the organization and tiainmg of the An Force , an 
Air member of Personnel whose lunctions conespond 
generally with those of the Adjutant-General of the Army , 
an Air member for Supply and Research , an additional 
member and Deputy Chief of the Air Staff who is Diiectoi 
of Operations, and a Secretary who is primarily responsible 
for finance and contracts The sub-Departments of the 
Mmistry correspond broadly to the functions of the several 
members of the Council, the Duectorate of Civil Aviation 
bemg m the Depaitment of the Under-Secretary of State ^ 

* Cf Official Report of Parhamentary Dibaies (Fifth Senes), vol 99, 
col laOsLq.vol 103,00! 957 &cq,vol 123,00! i27Soq,vo! 126, 
co! 1579 
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The estimate of the Ministry for the current year (1925-6) 
amounts to £15,513.000, and the staff, exclusive of Unit 
and Command Office Staffs (which number over 1,900), 
numbers 1,819. The Ministry is represented in Parliament 
by a Secretary of State and an Under-Secretary, whose 
right to sit and vote in the House of Commons was 
specially provided for by a section of the Air Force 
(Constitution) Act which raised the number of Principal 
Secretaries of State and Under-Secretaries ‘ capable of 
sitting and voting in the Commons Flouse of Parliament ’ 
from four to five.^ 
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The Departments of State Boards Mmstnes 
and Misedlaneous Offices 

' The English odicos have novor since they woic mode been airanged 
with any lefeienca to each other . or rather they wmo never made but 
giew as each could Walter BAOEHor 

‘ The laws reach but a very little way Constitute Government how 
you please, infinitely the gieater put oi it most depend upon the 
exercise of powers which are left at largo to the piudcnco and upright- 
ness of Ministeis of State Even all the use and potency of the law 
depends upon them Without thorn your Commonwealth is no bettor 
than a scheme upon paper md not a living active ellectivc oigamzation ' 
—Edmund Burke 

' Out investigations havo made it evident to us that there is much 
overlapping, and consequent obscnnfy and confusion m the functions 
of the Deportments of Executive Goveinraonl Tins is largely duo to 
the fact that many of those Departments have been gradually evolved 
in compliance with current needs, and that the purposes for which they 
were thus called into bemg have gioduaUy so altered that the later 
stages of the process have not accorded m pimciplo with those that 
were reached earher In olhei instances Departments appear to have 
been rapidly established without piehmmary msislonoc on defimtion 
of function and preuse assignment of responsibihty ' — Report of Haldane 
Committee on the Maehinery of Gooommmt (1917) 

HAVING dealt in the preceding diapter with these Depart- 
ments of State which have develop^ from the protoplasm 
of the King's Secretary we pass to other Departments, 
some of which trace their ongm to some high officer of 
the State, such as the Lord High AdiimaJ, some of which 
denve from the Piivy Council and its Committees, while 
others agam have been created to meet the arcumstances 
of the houi 

The Admiralty is not a Secretanat but a Board repre- The Ad- 
senting, like the Treasury, a great and histone official 
whose duties are now and have long been performed by 
commissioners The office of Lord High Admiral dates 
from the fourteenth century, but, except in 1827 when the 
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Duke of Clarence keld it, the oflBice has been continuously 
m Commission smce the death of the consort of Queen 
Anne in 1708 Under Edward III thei e was a ‘ cleik of the 
ships, galleys, barges, baUmgers, and other the Kmg’s 
vessels but not tmtil a much latei dale was there 
a regular standmg navy any more than theie was a 
standmg army 

Until the reign of Henry VIII the official desciiption of 
the ' navy ’ was ' tlie ships in the King’s Majesty's aimy 
on the sea ’ , but fiom his leign we trace Uie giadui 
organuation of a Department charged witli the contiol of 
the Navy The Kmg mamtamed such ships as theie were 
and victualled the officeis and men, though, by 1546, we 
discern the germ of an Admiialty m the existence of 
a ‘ Controller of the Ships with two clciks, a Suiveyor of 
the Ships with two cleiks, and a Clerk of the Ships ’ — soon 
to develop mto a Treasure! of Uie Navy From Elizabeth's 
reign these officials were legularly located in an ofhee in 
Crutched Fnars m the City By Chailes II theie was, m 
addition to the Navy Office in the city, a Victualling 
Department at Deptfoid and subordinate olfices at 
Chatham, Portsmouth, &c There was also an Admiralty 
Office located in the palace of Whitehall While the Duke 
of York held the post of Lord High Admiial this office was 
known as ‘ the Duke of Yoik's Chamber ’ After his 
resignation m 1673 the office was put in Commission and 
the Lords of the Adimialty appeal with a sccietary and 
a staff of seven clerks established m the Admualty Office 
Of the first and second Boards of Adimialty both Secre- 
taries of Stale were membeis By the end of Ihe eighteenth 
century naval busmess was distiibutcd among five depart- 
ments — ^the Navy Office with a stall of 160 , the Victualling 
Office, 1 18 , the Navy Pay Office, 73 , the Admualty, 45 , 
and the Audit Office, 33 ^ In 1815 the numbeis weie 
Navy Office, 225 , Victualling Office, 209 , the Admualty, 
65 , and the Audit Office, 125 These distmct depart- 

‘ Returns on Puhltr Offices Etnphyment, Accoxtnts, Papers, vol 056, 
p 300 (93 of 1830) 
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ments were, under a Statute passed m 1832, concentrated 
under the single Board of the Admiralty with a staff of 
723 persons under a Mimslei lesponsible to Parhament 
The authonty of the Board extended to every branch of 
naval administration save the provision of guns The 
charge for this item continued, for many years after the 
absorption of the Oi dnance Office by the War Office, to be 
borne on the estimates of the latter, but m this, as ui other 
matters, tlie Navy is now self-contamed 

The staff of the Admiralty is now 8,502, as agamst 5,800 
m the last pre-war year, havmg risen in the meantime 
undei the evigenaes of war to over 20,000 

The Board of Adinualty, hlce the Army Council and the 
Council of India, but unhke the Tieasuiy Board, is a 
reality Tire Fust Lord is assisted m Parhament by a Civil 
Lord and a Financial Secretary, while his expert advisers 
on the Board are four naval officers of high lank The 
First Sea Lord, who is also Chief of the Naval Staff, is re- 
sponsible for strategy, tactics, and for the disciphne of the 
Fleet , the Second is Chief of Naval Personnel and respon- 
sible for recruiting and education , the Thud is Controller 
and responsible for Naval Construction, while the Fourth 
IS lesponsible for supplies and transport The Board also 
includes a Deputy and an Assistant Chief of the Staff 
and the Permanent Secretary Fmance is m the hands of 
the Parhamentary and Fmancial Secretary The cost of 
the Navy is at present £60,500,000, as compared with 
£51,550,000 for the last pre-war year 

Another office generally mduded among the ExecttHve The Poet 
offices is that which is presided over by the Postmaster- 
General, though, for financial purposes, the office is classed, 
and properly, vnth the Revenue Departments Letter 
Post was first instituted, as a State concern only, in the 
leign of James I, and then only for letteis to foreign 
countries ‘ for the benefit of the English merchants ’ The 
service was extended to inland letteis under Charles 1 .^ 

' Cf Ftrsi Keport of the rostttMiter-Ceneiii (i8<s), ■which contains an 
excellent hiatoncal Bummary 
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A prodamahon was issued by that monarch m 1635 
reciting that up to that tune there had been no certain 
commumcalion between England and Scotland ' wheie- 
fore he now commands his Postmaster for foreign parts to 
settle a runmng post or two, to run mght and day between 
Edinburgh and London, to go thither and come back agam 
in six days, and to take with them all such letteis as shall 
be directed to any post town in or near that load ’ 
Similar posts were promised to Chcstei and Holyhead, to 
Exeter and Pl)anouth, foi the Oxfoid and Bnstol road, 
and for that leading through Colchester to Norwich It 
will not escape notice how dosdy these lines correspond 
with the existing trunk hues of 1 ailways In the early days 
of the experiment the Postmaster was allowed to take the 
profits, m consideration of his bearmg the charges , but 
as the profits rapidly mci eased the office of Postmaster 
was fanned out, a viaous system which continued, as 
regards the by-posts, until the year 1799 
The first legislative auUionty (apart fiom an Oidinance 
of the Commonwealth) was contamed in the Statute 
12 Cai II, c 3S, and m 1663 the revenue of the Post Office, 
which was estimated at £ 21 , 000 , was settled on James, 
Duke of York, and his heirs male m perpetmty On the 
accession of James to the throne m 1683 this levenue, then 
valued at £65,000 a year, was vested m the Ciown and 
became part of the Hereditary Revenues 
In 1710 an important Statute was enacted which 
foimed, until 1837, basis on which the Post Office 

rested Under its provisions a General Post Office for the 
three kmgdoms and the Colomcs was estabhshed under an 
offiaal known as Her Majesty’s Postmaster-Geneial ^ As 
this office was created aftei the enactment of the Place BiU 
of 1707 Its holder was excluded from a seat m the House of 
Commons, until he was rendered chgible, subject of course 
to the usual rule as to re-election on acceptance of office, by 
a Statute of 1866 From the time of Queen Anne onwards 

> Down to 1823 the ofhee was generally held b> two postmasters of 
equal rank and authonty 
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the of&ce has been one of some importance, and during 
the leign of George III was almost mvanably held 
by a peer Not, however, until after the middle of the 
nineteenth century was it regarded as a high pohtical 
of&ce The first Postmaster-General admitted to the 
Cabmet was the Earl of Hardwicke, who held the office 
under Lord Derby m 1852 Viscount Cannmg was, as 
Postmaster, a member of Lord Aberdeen’s Cabmet in 
1853, and smce that tune the Postmastei -General has been 
invariably mcluded in the Ministry and frequently m the 
Cabmet 

The busmess and functions of the Post Office have 
multiphed with amazmg rapidity A money-order office, 
first established in 1792, became a recognized branch of 
the establishment in 1839 , a umform penny post was 
estabhshed m 1839 , a book post was estabhshed in 
1846 , a pattern or sample post m 1862 , and an in- 
land parcel post m 1883 Meanwhile the Post Office 
had established in 1861 a Savmp Bank Department , 
in 1870 it took over the telegraphic seivice, and in 1911 
the telephone service as well Impenal penny postage was 
gradually mtroduced from 1898 onwards 

The Post Office has, however, become more than a 
earner of mails and a transnutter of communications It 
IS the banker and the stockbroker of the poor, acceptmg 
then savmgs on deposit or mvesting them m Government 
secunties, it distnbutes Stale bounty m the shape of old- 
age pensions , it acts as an insmance agent, and collects 
revenue for the State m return for hcences, and by the 
sale of the appropnate stamps it collects contnbutions 
under the Health, Unemployment Insurance, and Contn- 
butory Pensions Acts 

It IS httle wonder that the staff of the office should have 
expanded rapidly In 1797 numbered 957 , m 1827, 
1,377 » in 1925, 184,766 

The gross revenue of the Post Office now amounts to the 
gigantic sum of £57,000,000, on which the profit to the 
State IS about £4,000,000 
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The success of the Post Of&ce is frequently quoted as an 
argument m favour of the extension of the trading activi- 
ties of the State Without entermg upon highly contro- 
versial ground, three things may be said first, that the 
success of the Post Office, though lespcctablc, is neither 
phenomenal noi unquestioned , secondly, that so far as 
it IS substantial, it is attamed undei the protection of 
a ngid monopoly , and, thiidly, that those who desue to 
found upon it arguments for further expeiiments must 
prove that piivate management would not yield batter 
results, as legaids public convemence, commercial piofit, 
mitiative, and adaptabihty This would be no easy task 
Board ol We pass next to two Boards which represent Com- 
Trade j^ittegs of the Pnvy Council Of these the oldest is the 
Board of Trade which started in the leign of Charles II 
(1662) as) a Committee on Trade and Plantations, bemg 
designed primarily to assist the work of the Gieat Tradmg 
Companies, and in paiticular then tiade with the Oversea 
Settlements This joint Committee was abolished m 1675, 
but in 1695 was revived Its pnmdxy functions were to 
piomote the employment of the poor and to consider the 
removal of impediments to trade Ihc establishment of 
a Secretaryship of State foi the Colonies in 1768 depiived 
the Jomt Committee of some of its most impoitant 
functions, but m 1782 the new Secretaryship of State and 
the Commissioners foi Trade and Plantations were ahke 
among the victims of Buikc’s consuming zeal foi economy 
in pubhc administration, the cost of the Committee on 
Trade bemg put, m that year, at something over £12,600 
The Committee cm Tiade could not, howcvei, be spared 
at a moment when the whole industiial position of the 
country was undeigoing a piofound Iransfoimation, and 
when trade was expandmg by leaps and bounds Conse- 
quently the Committee was, in 1786, leconstituted by 
Order-in-Counol, and in 1797 had a staff of nineteen 
persons The Board now consists of a Piesidont and the 
followuig cx-offiao members the First Loid of the 
Treasury, the Sccietancs of State, the Chancellor of the 
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Exchequer, the Archbishop of Canterbury, and the 
Speaker of the House of Commons, Its powers, however, 
can be and are exercised by a President who is almost 
invariably a Cabinet Minister. The staff of the Board m 
1925 numbered 5,085, as compared with 2,500 in 1914 and 
with 26 a century ago (1827) In the course of the nine- 
teenth century multifarious duties were imposed upon 
a Board which constantly increased in importance : m 
1832 it was charged with the duty of collecting and 
publishing statistical information ; after 1840 it was called 
upon to exercise a measure of control over railway com- 
panies ; to it was committed the registration of joint-stock 
companies ; the supervision of schemes for provision of 
light and power ; weights and measures ; navigation, 
astronomy, and insurance ; the enforcement of the Acts 
for the regulation of merchant shipping ; and the adminis- 
tration of the Bankruptcy Acts. From its inception m 
1662 down to the outbreak of war the Board of Trade had 
indeed ' been the main repository of the relations of the 
Government with private enterpnse in material produc- 
tion, whether in the form of stimulus, information, regula- 
tion, or prohibition '. Of late years the specialization in 
departmental activities has relieved it of nearly all its 
duties in connexion with railways and transport ; ivith 
the development of electrical lighting and power ; with 
Employment Exchanges and Trade Boards, Yet its f imc- 
tions are still multifarious and miscellaneous : industrial 
property and patents ; trade designs and trade-marks ; 
joint-stock companies ; foreshores, and Crown property 
therein; lighthouses (diared with Trinity House and 
other authonties) ; wreclcs and salvage ; pilotage ; coast- 
guard service ; mercantile marine ; not to mention various 
services (such as the F ood Liquidation Department and the 
Gearing Office for enemy debts) arising out of the war, and 
the work of the Department of Overseas Trade which is 
now established in a semi-independent position.^ 

This Department was formed in 1917 as a joint Depart- 

^ Cf. Report of Select Committee on Estimatea (g6 of 1924). Ovecseaa 
*870*2 N Trade 
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ment under the Foreign Office and Board of Trade It is 
represented m Parhament by a Parhamentary Secretaiy, 
who holds the position both of an additional Parhamentary 
Secretary of State for Foreign Affairs, and also of an 
additional Parliamentary Secretaiy at the Board of Tiade, 
and it employs a head-quarters staff of 390 persons 
The Department is concerned mainly with the promo- 
tion and development of Overseas Trade In it was mcor- 
porated the foimer Department of Commercial Intelh- 
gence of the Board of Ti ade, and the Exhibitions Branch of 
the Board of Trade , certam duties previously performed 
by the Commercial Department of the Foreign Office were 
also transferred to it It has m addition taken over from 
the Foreign Office the administration of the commercial 
services m foreign countiies, e g the Commeraal Attachd 
—now Commercial Diplomatic— Service and the Consular 
Service, of which the administrative control has been 
transferred from the Foreign Office to this Department, 
though the Consular Vote remams part of Class V for 
which the Foreign Office is responsible The control of the 
Export Credits Scheme was m 1921 transferred from the 
Board of Trade to the Department of Overseas Trade ^ 
Parallel with the position of the Board of Trade is that 
of the Board of Education In 1839 a Committee of the 
Piivy Council was set up to supervise the distnbution of 
the Parhamentary giants for dementary education, first 
made m 1833 Down to the year 1899 the supervision of 
education, so far as theCentral Government was concerned, 
was vested mainly m this Committee The nommal and 
sometimes the effective head of the Committee was the 
Lord President of the Council, though the effective head 
was more often the Vice-President of the Council on 
Education, who was sometunes, but by no means mvaii- 
ably, a member of the Cabmet The Committee of the 
Council controlled what were virtually two disti nc t 
Departments— the Education Department and the Depart- 
ment of Science and Art— while a third body, the Chanty 
> Cf Report oi Select Comnutteo on Estimates (95 of 1924) 
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Commissioners, exercised important functions in regard to 
endowed schools. An Act passed in 1899 created a Board 
of Education, on the model of the Local Government and 
other Boards, under a President, assisted by a Parha- 
mentary Secretary and the usual secretarial staff. The 
President — except during the war-cabinet period — ^has 
invariably been a member of the Cabinet. 

A reorganization of the Education Department had been 
recommended by the Report of the Royal Commission on 
Secondary Education (1895), and was necessitated by the 
passing of the Education Act of 1896. Already there had 
come into being ' local authorities of all kinds and of all 
dimensions ' : School Boards under the Education Acts 
of 1871 and 1876 ; county and borough authorities under 
the Technical Instruction Act (1889) ; and Committees 
of managers under the regulations of the Committee of 
Council. Some of these authorities were dispensing large 
sums of money raised locally, and all of them were dis- 
pensing Parliamentary grants. It was, therefore, in the 
highest degree anomalous that there should not be a 
central authority, possessing a status, and clothed with 
authority, at least equal to the Boards which supervised 
agriculture and trade. Moreover, further reforms in tire 
local organization of education were pending, and central 
reorganization could not, therefore, be deferred. The new 
Board was accordingly constituted in 1899.^ 

The Board of Education now employs an administrative 
staff of over 1,400 persons. There is, in addition to this, 
an Inspectorate of about 380 persons and a medical 
staff of 18, The Board is now responsible for the 
supervision of public elementary education, as well as 
for the inspection of a large number of secondary schools, 
of technological institutions, evening schools, schools of 
art and art classes, and training colleges. It makes grants 
to various forms of adult education and provides scholar- 
ships and maintenance allowances for students at colleges 

^ Cf. Duke of Devonshire in House of Lords, i Ang. 1S98. FarWtr 
Muntary Dehatas, 4th Ser., voi. 63, col. 666. 
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and universities It is also responsible to Parliament for 
the Royal College of Art, the Victoiia and Albert Museum, 
the Saence and the Bethnal Green Museums Even the 
great pubhc schools— or some of them— do not disdain the 
impnmatur denved from inspection by the Boaid The 
Parhamentary vote for the Board is now ovei £40,000,000, 
m addition to which some £30,000,000 is raised for educa- 
tion out of local rates This expenditure, which relates to 
England and Wales only, compares with an expenditure 
of about £10,000,000 (taxes and rates) m 1891, and some- 
thmg less than £30,000,000 m 1911 A seve^old mcrease 
m thirty years at least affoids evidence of the anxiety of 
the State no longer to neglect the education of its masters 
The Parhamentary vote to the Board of Education does 
not mclude Scottish education, which claims about 
£6,000,000 from Parliament, nor giants to Universites and 
colleges m England and Wales and to Welsh mteimediate 
education (about £1,500,000), nor a total of some two and 
a hah milhon pounds distributed among such mstitutions 
as the Bntish Museum, the National Gallery, the London 
and Imperial War Museums, nor a certain sum for the 
encouragement of saentrfic and mdustnal research 
The The Ministry of Health represents the latest stage m 
a long stage of admmistrative evolution The first stage 
was marked by the creation of the Poor Law Board which 
was set up m 1847 to carry on the work entrusted by the 
Poor Law Amendment Act of 1834 to a Board of Non- 
Parhamentary Commissioners, who had rendered, be it 
remarked, an mcomparable service to the State m a most 
critical period of our social history A second stage 
witnessed the constitution m 1848 of a General Board of 
Health to supermtend the execution of an Act passed m 
that same year to promote the pubhc health by improved 
water-supply, dramage, deansmg and paving m ‘ towns 
and populous places ' This Boaid lasted only until 1858, 
and after that year the Home Office supervised the pro- 
vision of labourers’ dwelhngs, dramage schemes, baths 
and washhouses, with other detailed functions of local 
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government, and the registration of births, marriages, and 
deaths The Pnvy Council remamed responsible for public 
health and the administration of the Vaccmation Acts 
The Local Government Board was constituted m 1871 
It was to consist of a Piesident and ccitam cx-offi,cio 
members the Picsident of the Council, the Secretaries ol 
State, the Loid Piivy Seal, and the Chancellor of the 
Exchequa The new Boaid supeiseded the Pool Law 
Board and took over its functions It also took ovei from 
the Home Office the powers, vested by a long succession 
of statutes m the Home Secietary, m respect of Registia- 
tion of Burths, Deaths, and Mainages , Public Health , 
Local Government , Diainage and Samtary matteis , 
Baths and Washhouses , Towns Impiovements , Arti- 
sans’ and Labomers’ Dwellings , Local Taxation Returns, 
&c From the Pnvy Council the new Board took ovei the 
administration of the Vaccination Acts and a number of 
other Acts for the Prevention of Disease 
In 1919 the Local Government Board was in turn 
superseded by the Ministry of Health,^ which was cstab- 
bshed to take over, m icspcct of England and Wales, all 
the powers and duties of the Local Government Board, 
of the Insurance Comxmssioners, of the Board of Educa- 
tion with respect to the health of expectant mothers and 
of young children not at school, and the medical mspec- 
tion and treatment of school children , certam powers of 
the Pnvy Council m regard to nudwivos, and of the Home 
Office m regard to infant hfe protection 
The Ministry of Health is now one of the most impoitant 
Departments of State It is repiesented m Paihament by 
a Minister of the first rank and by a Parhamentaiy Sccic- 
taiy , the staff of the Ministry now (1925) numbers 3,838, 
havmg exceeded 6,000 in 1921 , wlule the expendituie for 
whicli it IS responsible is not far shoit of £ 20 , 000,000 The 
mam functions of the Department aie the supervision, m 
conjmiction with the Volimtary Benefit Societies, of Health 
Insurance , the adnunistration of the Poor Law , of the 

‘ g and 10 Geo V, c 21 
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Housing Acts , a vanety of Public Health functions, such 
as vaccmation and tuberculosis treatment , sanatona , 
matamty and child wdfare , and the welfaie of the blind 

Within its wide-embracmg ]unsdiction also come local 
legislation, loans, and local rates, allotments, hbranes, 
recreation grounds, g3mmasiums, apprenticeships, food 
adulteration, water undertakmgs, local chantes, markets 
and fans, milk supply and dairies, and a multitude of 
other cognate matters * 

The Like the Boards dealt with m the pi ecedmg paragraphs 

the Ministry of Agriculture and Fishenes owes its paient- 
cniture age to the Pnvy Council Its immediate piedecessor the 
Board of Agnculture was constituted m 1889 to take ovei 
certain duties from the Pnvy Council and the Land Com- 
missioners In 1903 the duties of the Fishenes Depart- 
ment of the Board of Trade were transfen ed to the Board 
of Agnculture, the designation of which was at the same 
time altered to accoid with its extended functions 
Fmahy, m 1919, the Board was transformed mto a 
Ministry, and on the new Ministry further and impoitant 
duties were imposed 

The Ministry is now entirely responsible for agncultural 
education and research , it deals with the diseases of 
animals, the improvement of hve-stock , the breedmg of 
horses , with agricultural credits and co-operation and 
with the investigation and development of Fishenes It 
has been entrusted by Parliament with the expenditure 
of large sums for the promotion of land-settlement schemes 
(espeaally the settlement of Ex-Service men) , with the 
expenditure of the Beet-sugai subsidy (now amountmg to 
£1,000,000), and with the administration of the Acts for 
the regulation of agncultural wages For these and other 
puiposes it requires fiom Parhament a vote of nearly 
£3,500,000, as compared with £414,092 m 1913-14 It 
employs a staff of 2,578 and is represented m Parliament 
by a Minister, who has, of late years, mvanably been 
included in the Cabmet, and a Parliamentary Secretary 

* Report of Select Committee on Estimates (127, 142 of 1925) 
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H M Office of Woiks is placed under the contiol of the Office 
Comimssioners of Works and Pubhc Buildings, consisting 
of a Fust Commissioner, the Pnncipal Secietaiies of State, 
and the President of the Board of Trade The Fu st Com- 
missioner IS a Pailiamcntary Mimstei, and not mfie- 
quently is mcluded in the Cabmet, but politically the 
office has never been regaidcd as of sufficient importcincc 
to justify the appointment of a Parliamentary Undei- 
Seaetaiy 

Tlie management of pubhc works and bmldings was 
vested by an Act of 1832 m the Commissioners of Woods 
and Forests, a body of persons who were and arc pnmaiily 
chaiged with the duly of admimstciing the landed estates 
of the Clown and collecting the levenues arising thciofiom 
Down to 1851 the Comimssioneis wcic accustomed to use 
pait of the revenue deiivcd horn Ciown lands to maintam 
the pubhc paiks and buildings foi which they wore 
lesponsible The expenditme on these objects tended to 
me: ease, and it was deemed pioper to bnng it under the 
direct contiol of Paihament Accordingly, m 1851, the 
Boaid of Public Works and Buildmgs was set up as 
a sepal ate entity and to take ovci certam of the duties 
hithei to vested in the Conmussionet sofWoodsandFoicsts 

The work ol the Depaitment has inci cased very lapidly, 
and duimg the war was exceedmgly onerous and icspon- 
sible It may be classihed as follows (i) the erection of 
any new buildings requued for the pubhc services , (2) the 
mamtcnancc, repau, alteration of existing public build- 
ings, including the Palace of Westmmster, the Royal 
Palaces, and the Royal Parks , Diplomatic and Consular 
bmldings , Legal buildings , Ait and Science bmldings, 
and so fortli , (3) the administration and maintenance of 
the Osborne Convalescent Home foi Naval and Military 
Officers , and (4) works earned out on rcpa3mient or loan 
terms for othci departments, sudi as the Post Office, the 
Ministnes of Labour and Pensions and otheis The 
Parhamcntaiy vote foi this Department now amounts to 
about £7,500,000, as compared with a sura just under 
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£2,500,000 for the last pre-war year. The administrative 
staff now numbers 1,683, as compared with 770 on 
I August 1914. 

The land revenues of the Crown are collected, as 
indicated above, by the Commissioners of Woods, Forests, 
and Land Revenues. When these revenues were surren- 
dered by George III (1760) the net return was about 
£11,000. In the year endmg 31 March 1924 the gross 
receipts were no less than £1493,491, of which over 
£900,000 was paid into the Exchequer as net revenue. 

Thfl From the arrangement under which the Crown lands 
were handed over to the State in return for a Civil List, 
caster and the Crown Duchtes of Lancaster and Cornwall were, as we 
ComwaU excluded. The former is an appanage of the 

Sovereign, who as Duke of Lancaster receives the net 
revenues of the Duchy. The affairs of the Duchy are 
managed by a Chancellor, who is a high political official 
always included m the Ministry and not infrequently in 
the Cabinet. As the duties of the office are light it is 
generally conferred upon a statesman whose counsel and 
advice are desired by the Prime Minister, but one who 
does not desire administrative duties or for whom no 
appropriate office is available. The Chancellor appoints 
a Vice-Chancellor who must be a lawyer of distinction and 
who presides over the Chancery Court of the Duchy, an 
Attorney-General for the Duchy, and the County Court 
judges and their subordinates. The salaries of the Chan- 
cellor and of the other officials are charged upon the 
revenues of the Duchy and not upon the Consolidated 
Fund. Strictly speaking, therefore, the Chancellor, 
though a Parliamentary Minister, is not responsible to 
Parliament, but solely to the Crown. 

Still more remote from Parliamentary control is the 
Duchy of Cornwall which, since its creation by Edward III, 
has been the appanage of the eldest son of ffie Sovereign, 
and has provided a large part of his income. The Prmce 
of Wales is assisted in the administration of the Duchy by 
a Council which includes a Lord Warden of the Stannaries, 
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who IS also Keeper of the Pnvy Seal, an Attorney-General, 
a Receiver-General, and others 
From the time of the Act of Umon (1707) down to 1885 The 
the connexion between the Executive busmess of England 
and Scotland was mamtamcd chiefly through the Seaetary 
of State, though the Lord-Advocate foi Scotland, sitting 
m the House of Commons, acted as an Under-Seci clary of 
State and exercised large admimsliative powers In 1885 
a Secretary for Scotland^ was cieated by Statute and to 
him were transferred the control of Education, of the Poor 
Law, Lunacy, Public Health, Fishery Boaids, Police, 
Prisons, and other matters of a similar kind Tlie new 
Secretary for Scotland also became Keeper of the Gi eat Seal 
of Scotland In addition he is at once Home Sccrctaiy, 
Mmister of Education, and Mmisler of Health He is 
capable of sittrag m the House of Commons and is a mem- 
bci of the Ministry and usually of the Cabmet In 
Paihament he is assisted by an Under-Secretary foi 
Health, as well as by the Loid-Advocate and the Sohcitoi- 
General for Scotland Scotland possesses, howevci, its 
own Board of Agiiculture (though the Boaid is not 
separately represented in Parliament), its own Fisheiy 
Board, and Inland Revenue Olfice Some of the admims- 
trative offices, paiticularly the Education Department, 
have a nucleus of officials m London, though the mam 
work of the Departments is transacted at Edinbuigh 
From 1800 to 1920 Ireland was an mtegral part of the Ireland 
United Kmgdom, but as aheady indicated it ictained 
certain symbols of the more independent status it enjoyed 
befoie the Act of Union The Lord-Lieutcnant, the Lord 
Chancellor, and the Chief Secretaiy to the Lord-Lieutenant 
virtually constituted the Irish Executive Ireland also 
had its own Law Officeis The Lord-Liculenant icsided 
at the Viceregal Lodge m Dublm , his Chief Secictary had 
an office in the castle and another in London At different 
times the Lord-Licutenant, the Loid Chancellor, and the 
Chief Secretaiy have been mcluded m the Cabmet , some- 

* Now (1926) a Secretary o£ State 
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tunes two out of the three ofiSiaals have sunultaneously 

been in the Cabinet 

The legislation of 1920 and 1922 brought this state of 
things to an end 

The Act for the Better Government of Ireland (1920) 
provided foi the estabhshment of two Paihaments at 
Belfast and Dublm respectively and foi Executives 
severally responsible thereto Each Paxhament was to 
contnbute twenty membeis to an all-Ireland Council, 
which was mlended to form the nucleus foi an aU-Ireland 
Paihament As legards Southern Ireland the Act of 1920 
was stiUboin , Northern Ireland reluctantly accepted it 
as at least preferable to suboi duration to a Dublin Parha- 
ment, and has workedit loyally and successfully Northern 
Iieland enjoys a restricted representation (thirteen mem- 
bers) m the House of Commons, and by that representa- 
tion retams some legislative connexion with Great Bntam 
Such Executive connexion as subsists is maintamed 
through the Home Secretary 

By the Statute passed m 1922 ^ to give the force of law 
to the agreement for a Treaty between Great Bntam and 
Ireland, Southern Ireland was constituted a Free Slate 
with the same Constitutional status in the Biitish Empire 
as the other great Dommions It has its own Parhament 
and an Executive responsible thereto, with a Governor- 
General appomted m Idee raannei as the Governor-General 
of Canada The Irish Free Slate has, therefore, passed 
under the control of the Colomal Office 
War- Dunng the wai, as was indicated m the preceding 
chapter, there was necessarily an immense development 
menta of governmental activities, and consequently there cainp. 
into bemg a large number of new Departments Of those 
which have survived the war some descnption will be 
given m subsequent paragraphs The majonty have 
happdy ceased to exist and a detailed analysis of then 
activities is, therefore, uncalled for The fact of their 

* 12 Geo V, c 4 Of also Irish Free State (Consequential Provisions) 
Act, 13 George V, c 2 
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temporary existence is of some histoncal mterest, but their 
titles are, m most cases, sufficiently mdicative ol the 
pm pose for which they were set up, and a bare enumera- 
tion must suffice The largest of the war-time Depart- 
ments was the Mimstiy of Munitions which, at the date 
of the Armistice, had a total stall of no fewer tlian 65,142 ^ 
The Ministry had mdeed become, m Dr Addison’s words, 
‘ not only the biggest purchasmg oigamzation m the 
world, but also the largest sellmg and distributing agency,' 
not to mention its primary work of production of guns, 
ammumtion, ‘ tanks ’, auciaft, and what not Its staff 
mcluded ' peihaps tire most remarkable aggregation of men 
and women of diverse qualifications and attainments ' — 
busmess and commeraal men, scientists, lawyers, htciaiy 
men, traveUeis, soldiers, and sailors — ever got together m 
the world * After the Aiimstice it was reconstituted as 
a Mimstiy of Supply, and m that capacity was mainly 
responsible for the disposal of the immense accumulation 
of smplus stores The remarkable success which, m the 
latter capaaty, the Ministry achieved was due primaiily 
to the unselfish service rendered to the State by certain 
business men of outstanding capacity, and cannot be 
accepted as an argument in favour of the contmuation or 
renewal of the expeiunent The Mmistry of National 
Service dealt with the difficult problem of man power and 
recruiting, the Mmistry of Food, organized with con- 
spicuous abihty and comage by such men as Lord Rhondda 
and Lord Devonport, and backed up m the War Cabmet 
by Lord Milner, dealt with the supply and the lationmg 
of food Closely connected with the supply of food was 
the supply of shippmg To deal with the latter pi oblcm — 
a problem which as eaily as 1916 tliieatcned to become 
insoluble — a Ministry of Shippmg under a Shipping Con- 
troller was set up m December 1916, and, undei Lord 

^ Cf Reporti of Cominttei on Oygantgahon and Staff', {Bradbury Com- 
miUec) Cnid 9320 (1918), Cmd 61 (1919), and Cmd 2428(1925) 

” For an intciesting account of Ihc ninltifoim activities of Hus 
Department, cf speech by Dr Addison, then Mmistci, in OffUtal Report, 
vol xov, pp 558 s.eq , and Addison, Poltttcs from Wtthm, ii, 0 7 
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Maday, rendered invaluable service to the State In June 
1918 the staff of the Ministry numbered 1,723 persons and 
cost £254,156 per annum A Ministry of Blockade was 
formed m connexion with the Foreign Office and was itself 
responsible for a number of new Departments — the Con- 
traband, Statistical, War Trade Intelligence, the Foreign 
Trade and Finance, and the Restnction of Enemy Supphes 
Departments The Prisoners of War Department was 
attached to the Foreign Office itself, and the Tradmg with 
the Enemy Department to the Treasury 
No fewer than three separate Departments were set up 
' to act as organs of Government pohcy to dissemmate 
mformation and to suggest schemes of ' reconstruction ' 
after the war The Ministry of Information had a Head- 
quarter’s staff of 526, and, in addition to much gratmtous 
service, a salary list amountmg to £77,302 per annum 
These figures mdude the Department of Propaganda m 
Enemy Countnes which, though mdependent of the Minis- 
try of Information, did analogous work Othci pubhaty 
work was confided to a War Aims Committee, which con- 
sisted m part of members of Pairhament (unpaid), and m 
part of somewhat highly paid officials The Mimstry ot 
Reconstruction was set up under the new Mimstnes Act 
of 1917, and was charged with the duty to ' consider and 
advise upon the problems which may arise out of the 
present war and may have to be dealt with upon its 
termmation’ Its functions were, therefore, smgularly 
vague, and though it assembled a staff of 112 persons at 
a cost of £24,935 per anmun, the tangible results of its 
labours have fallen far short of the enthusiasm with which 
it was maugurated It pioduced a large number of 
pamphlets — ^largely popular epitomes of moie daborate 
Blue-books and Reports — and imtiated some important 
investigations But the zeal for ‘ reconstruction ’ evapora- 
ted durmg the transient penod of mdustnal piospenty 
which followed upon the Armistice and failed to react to 
the stimulus of depression 

* Cmd 9219 (1918) 
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A life even more brief was the portion of Departments 
such as that which was ciealed to deal with grants undei 
the Civil Liabihties scheme, or the Dollar Secuntics Branch 
of the National Debt Office, the Trading wlh the Enemy 
Department of the Pubhc Tiuslee Office, the Belgian 
Refugees Committee (attached to the Local Government 
Board), and the Commission Internationale de RavitaiUe- 
ment which was set up to co-ordmate the purchases of 
mumtions, eqmpment, and food supphes on behalf of the 
alhed Governments 

Brought into being, some by the stem exigencies of 
the war, some by the zeal of benevolent theonsts, screened 
by votes of credit from a mmute mvcstigation of ex- 
penditure, staffed partly by patiiotic volunteers and in 
even larger proportion by highly paid amateuis, these 
war-time Departments flemished awhile and have been 
gradually dispersed Other Departments set up dming 
the war have survived it, and to these smvivois we 
now pass 

Of these new Mmistnes tlie hugest is the Mmistiy of Minjstiy 
Pensions This Department is responsible foi a larger pcnsiona 
expenditure of public money than any oUiei Department 
of State It was established by the Ministry of Pensions 
Act, 1916, in pursuance of whiiffi an Order-m-Council was 
issued transfemng to the Minister of Pensions, as from the 
15th February 1917, the poweis and duties of the Ad- 
miralty, the Chelsea Commissioners, and the War Office in 
regard to the administration of pensions to officers, nurses, 
and men, m respect of disablement, and to their widows, 
children, and other dependants, m respect of death The 
same Act provided that the poweis and duties of the 
StatutoryComnuttee of the Royal Patnotic Fund Coipora- 
tion should be exercised under the contiol of and m 
accordance with the instructions of the Mmistei of 
Pensions By tlie Naval and Militaiy War Pensions, &c , 
(Transfer of Powers) Act, 1917, tlus Statutory Committee 
was dissolved and its poweis and duties weic transferred 
m pait to the Minister of Pensions and m part to a new 
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Committee to be appointed by the Mmister of Pensions 
and to be called the Special Giants Committee Chief 
amongst the functions so tiansferred to the Ministei of 
Pensions was the duty of makmg piovision for medical 
treatment and for framing In igig, however, it was 
decided to transfer the responsibihty for tiainmg to the 
Minis ter of Labour, except m so far as it was deemed 
necessary to provide traimng m conjunction with treat- 
ment under medical supervision The poweis and duties 
of the Mmister of Pensions were further hmited by the 
War Pensions Act of 1920, which provided for tbe tiansfer 
or the re-tiansfei to the Service Departments of matters 
m connexion with compensation foi disablement m times 

From that date the two mam functions of the Ministry 
of Pensions have been («) the awaid and payment of 
compensation m respect of disablement or dea^ ansmg as 
a result of seivice m the Great War or m any former wai , 
and ( 5 ) the provision of medical and suigical treatment 
for disabilities so meurred 

The oiganisation of the Department is threefold viz 
Local, Regional, and Head-quarters The Local Organiza- 
tion consists of Area Offices which afford facUities for 
pensioners, then widows and dependants, and othei 
claimants to obtam advice and assistance on all matters 
1 elating to Great War pensions All claims on pension 
matters are lodged, m the first instance, at the Local Area 
Offices The Local Offices also arrange for the medical 
boarding of pensioners for pension or ticatment purposes 
and pay Treatment Allowances 

The area of the Umted Kmgdom and Ireland was 
formerly divided mto eleven Regions, each with separate 
head-quarters, but m consequence of the dimmution of 
work some of the Regions have been amalgamated, and 
abolished At the present moment there are separate 
Regional Offices for Scotland (Edmburgh), Northern 
Region (Newcastle-on-Tyne), North-Western Region 
(Manchester), Midlands Region (Birmingham), and the 
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Welsh Region (Cardiff) The whole of the south-east and 
south-west of England (roughly south of a line from the 
W ash to the Bi istol Channel) , and Ii eland, function du ectly 
under Head-quai lei s It is probable that m the neai 
future othei Regions will be abolished The functions 
of a Region are the awarding of pension and the control 
of Area Offices, but cases of exceptional difficulty or of 
particulai types aie submitted to Head-quaiters in order 
that proper co-ordmation may be secured 
The Head-quarters consists of the Geneial Admmistra- 
tion Division under the Permanent Secretary, the Awaids, 
Accounts, Local Admmistiation, Medical Divisions, and 
Pension Issue Office 

Medical tieatment (in-patients and out-patients) is 
provided at Mmistiy Hospitals andClmics,and conemrent 
treatment and tiaining at Ministry Centres undei tlic 
direct control of the Medical Services Division at Head- 
quarters Use IS also made of Civil Hospitals and other 
Institutions for the treatment of the Ministry’s patients 
The Genei al Administration Division mitiates and directs 
pohey, and is responsible for the financial control of the 
operations of the Ministiy 

The Pension Issue Office, as its name imphes, issues 
pensions to men, their widows and dependants, except m 
Scotland, which has its separate office It admimsters the 
pensions and allowances of limatic, blmd, paiaplegic, and 
other chronic Institutional cases , it also administers the 
estates of deceased pensioners and authoii/es the pay- 
ments abroad to pensioners who emigrate Payments of 
pensions arc made m cash by the Post Office on the 
authority of an Allowance Book, issued by the Pension 
Issue Office, and on piesentation of an Identity Ceitificate 
which is issued direct to the pensionei 
The Mmistry has the assistance of certain consultative 
and advisory bodies The Central Advisory Committee 
was set up m accoidance with Section 3 of the War 
Pensions Act, 1921, to consider such matters as may be 
submitted for its advice The Committee mcludes officers 
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of the Mimstiy, ex-service men, and repiesentatives of 

War Pensions Committees 

Local Advisoiy Councils have also been set up which 
form Lhe channel for the consideration of the lecom- 
mendations of War Pensions Committees on matters of 
pohcy and adrmmstiation These Councils mclude repre- 
sentatives of ex-service o&ceis or men, widows and 
dependants, and othci smtable persons 

War Pensions Committees, of which there aie 170, have 
been estabhshed under Section i of the War Pensions Act, 
1921, and mclude lepiesentatives of disabled men, widows, 
and dependants m receipt of pensions, local authonties 
withm the Committee’s area, employers and woikmcn m 
mdustry, and voluntary associations 

The functions of Committees, which are advisory and 
not executive, are (i) to make recommendations upon 
general matteis of policy and administration, upon appli- 
cations made by ex-service men, &c , for various grants, 
and upon complaints made by pensioners or claimants , 
(a) to arrange for the caie of motherless or neglected 
children, the distnbution of certam grants made by the 
Special Grants Committee , and to make mquines in cases 
of forfeiture of widows’ pensions 

Fmally, a Standmg Jomt Comimttee, composed of mne 
Government representatives appomted from the Admiralty, 
the War Office, the Air Mimstry, the Ministry of Labour, 
and the Ministry of Pensions, and fifteen representatives 
of ex-service oiganizations, was constituted m 1920 with 
the object of assistmg organizations of ex-officers and men 
m then task of securing for their members and ex-service 
men geneially full information as to the lights and 
privileges conferred on them by the Ciown and Pailiament, 
and the enjoyment of such rights and pnvileges and also 
to provide machinery for consultation between the 
Government and ex-service officers and men upon ques- 
tions affecting them and their dependants The work 
of the Jomt Committee is earned on through two 
panels, one confining its attention to matters affectmg 
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ex-officers and the other to matters affectmg other ranks 
Questions afiectmg both sections are dealt with at jomt 
sittings ^ 

The magmtude of the work entiusted to the Ministry of 
Pensions may be gauged from the fact that it employs 
a staff of about 18,000 persons and is reqionsiblc for an 
expenditure of no less than £66,000,000 ^ Both figures 
may, however, be expected to show reasonably rapid 
diminution In 1920-1, which was the peak yeai, the 
staS numbered 32,0/i|5 and the expenditure was ovei 
£106,000,000 The piesent number of beneficiaries is 
about 2,200,000, and the capital value of Wai Pensions 
habihties is about £900,000,000 as compared witli about 
£1,400,000 m 1921 

Should peace be preserved the woik of this Mmistry 
will be subject to contraction at an ever acceleiated pace, 
and the Mmistry itself should, within a geneiation, be 
exbnguished 

A similar fate is not likely to overtake tlie Ministry of The 
Labour, which represents, though less duectly than the 
Ministry of Pensions, a legacy of war-time conditions 
The Mmistry of Labour was constituted as a separate 
Department under the New Mimstnes Act of 1916, 
primarily to take over and carry on the woik of tlie 
Labour Department of the Board of Tiade The Ministry 
IS mainly concerned with unemplojnnent and the admims- 
tration of the Unemployment iMuiance Acts Conse- 
quently the numbers of its staff and the amount of its 
expenditure exhibit extraordmary fluctuations The net 
cost of the Employment Department of the Board of 
Trade in 1913-14 was under £1,000,000,* and its stall was 
4,400 Tho staff of the new Ministry, which at the tune of 
the Armistice numbered 8,484, had expanded by i April 
1919 to 25,777 Dunng the trade boom which followed 
it was reduced to 13,863 (i October 1920), but six months 
later was up again to 24,354, and on i July 1921 was 

* Report of Select Committee on Estimatoa (127, 143 of i<)35) 

• In 1925 » H of C , Pa^rs, 70 of 1922, p 86 

2870 2 O 
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31,426 Similarly the expenditure, which m 1916-17 was 
under 2 } imlhons, had increased tenfold in 1918-19, and 
in the following year {1919-20) reached the appalling total 
of £48,833,235 The expenditure is now (1925) about 
£18,000.000 and the staff about 15,000 Of these some 
10,000 are employed locally in connexion with the Employ- 
ment (or Labour) Exchanges, and the adnunistration of 
the Unemployment Insurance Acts, while the keeping of 
the records for the same service necessitates a Head- 
quarter's stafi of over 3,000 Apart fiom services con- 
nected with unemployment the Minis try supervises the 
work of the Trade Boards, which regulate wages m 
unorganized mdustnes , it endeavours, through its Indus- 
tnal Relations Department, to aveit, and by the machineiy 
of the Industnal Court and by arbitration under the 
Concihation Act (1896) to settle. Trade Disputes It has 
also a variety of duties m connexion with ex-service men 
It has taken ovei from the Pensions Ministry the industrial 
traimng of the disabled , it supervises the working of the 
‘ Interrupted Apprenticeship ’ scheme, and administers 
the grants for their resettlement in civil life These 
functions may be regarded as tempoi ai y A considerable 
part of the work of the Department consists in the collec- 
tion and dissemination of Labour statistics, the value of 
which is vanously estimated Finally, the Ministry 13 
responsible for the Bntish share (940 per cent ) of the cost 
of mamtainmg the International Labour Organization 
which has been established m connexion with the League 
of Nations at Geneva 

^ The Ministry of Transport owes its legal creation to 
[TrS ^ Statute of 1919,^ imder wluch His Majesty was em- 

poit powered to appoint a Mimster of Transport and to transfer 
to him certain powers m relation to r^ways , light rail- 
ways, tramways, canals, vmterwa3is, and mland naviga- 
tions , roads, bndges, femes, and vehicles and traffic 
thereon , harbours, docks, and piers The Mimster and 
his Parliamentary Secretary were declared capable of 

’ g & 10 Geo V, c 50 
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sitting m the House of Commons, and provision was made, 
on an unusually elaborate scale, for an office establish- 
ment Power was also taken to set up various Committees 
to give advice and assistance to the Minister m connexion 
with the exercise of his powers and the performance of his 
duties The Ministry now (1925) employs a staft of 464 
persons and expends sometlung less than £ 120,000 a year 
Complementary to the Mimstiy of Transport Act was ihe Rui- 
the Act passed in 1921 ^ for the reoigamzation of the rail- 
ways On the outbreak of war the Government had taken 
over the control of the lailways, though the actual 
management was vested m a smaJl Committee of general 
managers, whose performance of a most difficult task 
afforded a model of administrative efficiency Dm mg the 
penod of control which was ptolonged until 1921 the 
Government guaranteed to the Railway Compames their 
net receipts on the basis of the year 1913 Control bemg 
due to tenmnate on 15 August 1921 many difficult 
questions, ffiiancial and admmistrative, aiose — questions 
which were further compheated by a senous stiike of 
railway employees in the autumn of 1919 On what 
terms, if at all, weie the railways to be handed back 
to their propiietors ? In certam quarters theie was a 
voaferous demand that the oppoitumty should be seized 
to acquire the lailways for the State to unify the many 
existing systems and to nationalize the whole transport 
service Others demanded that the State, having com- 
pensated the proprietors for the damage mflicted upon 
their propel ty by the requirements of the country dunng 
the war, should simply hand it back to them But, apart 
from all otha considerations, the attitude of the railway 
employees rendered that sunple course impracticable By 
the grant of a senes of war bonuses the employees were by 
1919 receivmg an additional 33s pei week per man The 
salanes and wages-biU of the piinapal railway compames 
had nsen fiom about £47,000,000 m 1913 to about 
£150,000,000 (1920) , the coal cost had risen, m the same 

‘ 11 & IS Geo V, c ss 
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penod, from about ^g, 000,000 to nearly £24,000,000 , 
while the total net receipts had fallen from £48,395,198 to 
£7,500,000 (apart from payments fiom the State) 

The legislation of 1919 and 1921 represented a com- 
promise between the views of tiie State Soaahsts and 
those who beheved that national interests could be best 
served by a return to the pnnaple of pnvate enterpnse 
and company control The Mimstry of Transport was set 
up not to provide transport facihties (save m the last 
resort), but to regulate and control those who do The 
railways were to be grouped mto four gigantic systems by 
a process of summary amalgamation The mteiests of the 
proprietors and the consumers — ^the traders and passen- 
gers — ^were to be adjusted by a Railways Rates Tribunal — 
something between a judicial court and a body of arbitra- 
tors — ^which was invested with the powei to rates and 
fares, but with due regard to the interests not only of the 
pubhc but also of the railway proprietors Questions as 
to wages and hours of duty, and other conditions of 
service, were, m default of diect agreement between the 
railway trade unions and the railway companies, to be 
referred to a jomt Central Wages Board consisting of 
sixteen persons representative m equal proportions of the 
employers and the workmen In default of settlement by 
this Central Wages Board an appeal was to he to a 
National Wages Board, consistmg of six representatives 
appointed by the Companies, six by the Trade Umons, 
four by the users of the railways, with an mdependent 
chairman nommated by the Minister of Labour Whether 
the provisions of the Acts of 1919 and 1921 will furmsh 
a final and a satisfactory solution of the many problems 
which confronted the State, the railway companies, the 
railway piopnetors, and the railway seivants, at the 
conclusion of the war, it is, as yet, too soon to say One 
thing may confidently be said that the maduneiy set 
up for the adjustment of labour disputes has, in a tune of 
exceptional stram, stood the test with a large measure of 
success 
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Parallel with the problems presented, at the conclusion The 
of the war, by the Transport mdustry were those presented ^epirt- 
by the coal mines Mmes and radways had alike been mint 
virtually nationalized during the wai, and in both mdus- 
tnes the employees had tasted the sweets of servmg an 
employer who possessed a purse tempoiaiily bottomless 
The end of the war, and the resumption of noimal budget- 
ing, after a peiiod of finance simplified by votes ol credit, 
brought the State and the taxpayers, the mine-owneis and 
the mmers, face to face with hard economic facts The 
pubhc purse bemg, m fact, far from bottomless, how wcie 
the miners to be paid war-time wages without penalizmg 
the consumei and killing the industry ? 

The woik thiown upon the Board of Trade by an 
attempt to solve these problems appealed to necessitate 
the aeation, if not of a new Mimstiy, at least of a new 
department semi-mdependently repiesentcd m Paihamcnt 
by a Parhamentary Secretary, to be designated ' The 
Secretary for Mines ' ‘ At the same time theic was 
transferred to the Boaid of Trade and thiough it to the 
Secretary for Mines ' all the powers of a Secretary of State 
under enactments relating to mines and quaiiics ' The 
special object of the new Department, as stated m the 
Mining Industry Act (1920), was to secure ‘ the most 
efiective development and utiluation of the mincial 
resources of the United Kingdom and the safety and 
welfare of those engaged m the mining industry ' Tlie 
Act authorized the Mimster to regulate the expoit of coal 
and its pit-head price for consumption in the British Isles, 
and for bunkers , and to regulate both wages and profits 
As m the Transport Bdl, power was taken to appomt 
advisory Committees, and Committees were to be set up 
for each pit (where it was desired by the employees), foi 
each of twenty-six scheduled distncls , and foi each of the 
SIX chief rmmng areas, Scotland, Ireland, Northumberland, 
Durham, the Midlands, the Southern and Soutli Wales 
This hierarchy of Committees was to be ci owned by 
‘ 10 & 13 Geo V, c $0 
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a national Board The Act was plainly a compromise 
between the mutually exclusive prmaples of Pnvate 
Enterprise, State Socialism, and Sjmdicalism, and had, 
therefore, httle chance of success 

The lapid fluctuations of fortunes m the coal-mmmg 
industry , the alarm justifiably inspired m the Govern- 
ment by the habihties to which the State was committed 
by ‘ the pohcy of control ’ , the abrupt termmation of 
control m March 1921 , the grave cnsis which conse- 
quently ensued in April 1921 , the prolonged and disas- 
trous strike (i Apnl-4 July) all these things imposed 
upon the new Department a strain which, though severe, 
has not actually broken it Yet those who can regard the 
legislation of to penod with detachment, who can pene- 
trate through ' circumstantials ’ to the fundamental prm- 
OLples which are essentially piedicated by the settmg up 
of these post-war Mmistnes and Departments, must needs 
be apprehensive as to the stabihty of a structure which 
has been built not upon the etem^ rock of principle but 
upon the shiftmg sands of pohtical expediency Of this 
structure the two main pillars are the Mmistry of Trans- 
port and the Department of Mmes Called mto bemg 
to meet the emergency of the hour, reflectmg in their 
constitution the confused thinking of a penod of economic 
and social confusion, they may well prove, should mdustry 
and soaety ever regam their normal health, to be a hm- 
drance to recovery rather than an incentive to progress 
and development 

With a number of Departments, purely administrative 
De|^ and executive, and wholly divorced from pohtics, it seems 
unnecessary m the present work to deal at length Some 
of them, however, supply mdispensable cogs m the wheel 
of Executive Government, and call therefore for passing 
notice The moie impoitant of them are closely connected 
with the Treasury Of these the Inland Revenue Depart- 
ment, which collects direct taxation, amounting to about 

* The direct cost to the State of this cnsis was estimated at 
;^30,ooo,ooo, and the loss to the coontiy at ,(2 50,000,000 
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£450,000,000 at a cost of about 6]^ milbons, employs 
a regular staff of about 19,500 persons The Customs and 
Excise Department, which collects about £235,000,000 of 
indirect taxes at a cost of £4,720,000, has a stall of over 
11,000 The function of the Paymastci-Geneial, as his 
name implies, is the conveise of those assigned to tlie 
Inland Revenue and Customs and Excise Departments 
In his name stand all the balances 01 rather the one con- 
centrated balance resultmg from the sum paid into the 
bank by the Exchequer for the Pubbe Services By him 
all the payments authon/ed by the Tieasmy aie actually 
made , the Treasury havmg in tmn been authoiized to 
spend the money by the Comptiollei and Auditoi -General, 
whose duty it is to make sme that the credit demanded 
by the Treasury strictly accoids with the Parhamentaiy 
vote Thus the cog-whed of tlie whole machine is the 
Comptrollci and Auditor-Gcneial Appomted by LeLtcis 
Patent under the Great Seal his salary is charged on the 
Consohdated Fund, and he is iiremovable — ^hko a ]udge — 
except on an address from both Houses of Pcuhament 
His position IS, theieforc, one of great responsibihty and 
complete independence His stall numbeas. about 340 and 
the expenses of his office amount to about £160,000 a year ^ 
Another office of ever-increasmg importance is that of the 
Government Actuary, who has a staff of 86 persons mam- 
tamed at a cost of about £40,000 a year The Government 
Chemist has a staff of 174 persons costmg £46,000 a year 
The Civd Service Commission, with a staff of 131, spends 
£62,600 a year , the For estry Commission,with a staff of 133 , 
spends £300,000 , and the Chanty Commission, established 
in 1853 for the better admmistration of Charitable Trusts, 
but now rcheved by the Board of Education of its control 
of educational endowments, still mamtams a staff of 
118 persons at a cost of £43,000 a year The Pubhc Works 
Loan Commission has a stall of 66 persons, but its expenses 
aie practically reimbursed by tlie fees it receives 

' For a detailed description of the pioccdure, and facsimiles of the 
appropriate documontb, bee Appendix E 
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The Had this chapter been pninanly historical it would 
OMcei^f begun, instead of ending, with some reference to the 
House officers of the Household Pretending only to an analysis 
“ of the mechanism of the State as now existmg a few 
sentences must suffice The great officers of the House- 
hold, as Bishop Stubbs observed, ' furnish the King with 
the first elements of a Mmistiy of State ’ ^ The mdis- 
pensable servants of the Hous^old from Teutonic days 
were the chamberlam, the steward, the marshal or horse- 
thegn, and the cup-bearer or butlci The Norman kmg, 
m addition to his quasi-State officials, such as the Justiciar, 
the Treasurer, and the Chancellor, had his Lord Great 
Chamberlam, Lord High Steward, his Constable, and his 
Marshal These offices tended to become hereditary, but 
the only one in regard to which the tendency has subsisted 
is that of the Lord Great Chambeilam That office has 
been hereditary smee the grant of Henry I to the famil y of 
the De Veres, Earls of Oxford The custody of the Palace 
of Westmmstei is still m the keepmg of this officer, whose 
duties otherwise are ceremonial 
The Lord Chamberlam, the Lord Steward, and the 
Master of the Horse are Court officials pure and simple, 
though they change (as a rule) with the Government The 
Treasurer of the Household, the Controllei, and the Vice- 
Chamberlam, though Household officers for all ceremomal 
purposes, are also members of the Government and act as 
ministenal Whips Besides these high and di gmfipd 
offiaals the Kmg also has his working officeis his 
Treasurer and Keeper of the Pnvy Purse, his State 
Chamberlam, and his Pnvate Secretary The last-named 
office dates only from 1812, when the I^ce Regent raised 
a constitution^ stoim by appomtmg a certain Colonel 
M’Mahon as his Piivate Secretary Punsts detected in 
the new appomtment not a common-sense arrangement 
for dealing with the Regent’s correspondence, but an 
msidious attempt to curcumvent the constitutional respon- 
sibility of the Ministeis of the Crown Was not the 

‘ ConstUuttmml Hutory, 1 343 
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Secretary of the State the King’s Pnvate Secretary, and 
was it not his duty, asked one, to wait upon the King ’ 
Would not the new offiaal, asked another, necessarily be 
brought under parhamentary control ? Lord Castlereagh 
and Mr Spencei Perceval, on behalf of the Government, 
attempted to aUay these apprehensions Colonel M'Mahon 
was, as Castlereagh pointed out, ‘ mcapable of receiving 
His Royal Highness’s commands m the constitutional 
sense of the woids or of carrying them mto effect ’ 
Perceval msisted that Colonel M’Mahon was ' incompetent 
to communicate the pleasuic of the Piince Regent m any 
way that would authorize any subject m the land to attend 
to It, or to act upon it witli official responsibility ’ The 
whole debate, as a modem ciitic has pomted out, is 
exceedmgly instructive, alike as lUustiatmg the suspicions 
still lurkmg in the minds of Constitutionahsls against any 
semblance of ' pei sonal monarchy ’ , and still moi e, perhaps , 
as betraymg a curious misapprehension on the pait of the 
Commons about the historical evolution of the Secretariat ^ 
Colonel M’Mahon was starting under the Pnnce Regent 
preasely where Lord Castlcrcdgh’s predecessoi m title had 
started undei Henry III From the point of view of the 
constitutional pmist those were light who foiesaw for the 
new official a similar evolution PohticaUy, there was 
httle ground for apprehension the doctnno of Constitu- 
tional Monarchy and mmistenal responsibihty was too 
firmly established to permit the interposition of a personal 
servant between the Sovereign and his parliamentary 
Mimsters Yet who can say what might have happened 
had Wilham IV been succeeded by a sanei Geoige III 
instead of by a Queen instructed in Constitutional theory 
and tramed m Constitutional practice by so accomplished 
a mentor as Lord Melbourne "> Who can say what might 
still happen m the case of an mexpenenced Soveieign m 
the hands of a Secretary who was at once competent to 
exert influence and astute enough to conceal it ? In fact, 
the office has been filled by a succession of men who, as far 
‘ Grotton, op e%t , pp ioa-3 
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as the world knows, have played a difficult part with 
exemplary discretion Not least confidently may this be 
aflirmed ol the man who foi twenty years was virtually 
Seaetary to Queen Victona— the Pnnce Consort 
There lemam to he noticed thiee of the most histone 
and the most digmfied officials of the central Government 
the Lord Chancdlor, the Lord Pnvy Seal, and the Lord 
President of the Council 

The Lord The Lord ChanceUor, who is mvaiiably a member of 
the Cabmet, occupies a fomfold position He presides in 
the House of Lords, and as Speaker of the House of Lords 
receives a salary of £4,000 a year, charged upon the vote 
for the House of Lords Offices He is the head of the 
Judiaary , the head of a Department— the Crown Office 
m Chancery , and the chief legal adviser of the Govern- 
ment In the last capaaty he is assisted by the ‘ law 
officers the Attorney and Sohator-General The mam- 
fold duties of the Chancellor, judicial, legislative, and 
admimstrative, stnkmgly exemplify the lack of differentia- 
tion madental to the penod in which the Chancellor’s 
office had its ongm Of all the great officers of State, that 
of the Chancellor is the oldest, datmg from the reign of 
Edward the Confessor The Chancellor (so named from 
the cancelli or the screen behmd which the secretanes sat 
to transact busmess was the chief of the Kmg’s secre- 
taries and chaplams, the ‘ keeper of the King’s conscience ’, 
and custodian of the Kmg's Great Seal He was a promi- 
nent member of the King’s Council, a baron of the Ex- 
chequer, but primarily the head of a secretarial depart- 
ment, the Chancery His chief rival, the Norman Justiaar, 
disappeared at the end of Henry Ill’s reign, and thence- 
forward the Chancellor was mdisputably the leading 
Minister of the Crown, the ‘ Secretary of State for all 
depai tments at any rate until the sixteenth century Of 
his place m the judicial system I propose to speak latei “ 
Down to the reign of Edward III ^e office was invanably 
and naturally held by an ecclesiastic , the first lay Chan- 
‘ Stubbs, 1 352 • Cf ohapler xxxi 
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cellor being Robert Bomchier, appointed in 1340 From 
the sixteenth century the pohtical importance ol the office 
somewhat declined owing to the development of the 
Secretaiiat , but the ChancdQor still takes precedence next 
after the Aichbishop of Canterbury, and his office lemains 
not merely one of the highest digmty, but of the greatest 
importance Apart fiom his own judicial duties, the 
Chancellor is responsible for the appomtment of judges,^ 
magistrates, and counsel learned m the law , he is patron 
of many of the King’s livings, visitor of the King's Hospi- 
tals and Colleges, and head of the Ciown Office in Chancery 
whence many important wilts stiU issue, c g those for the 
election of Members of Parliament It should be added that 
the Chancellorship is one of the few offices still subject to a 
religious disabihty It cannot be held by a Roman Catholic 
The office of Lord Pnvy Seal has, since 1884, been merely The Lord 
a sinecure , but it is an histone office still held, with 
appropriate precedence, by a membei of the Cabmet, not 
infrequently »» Lommendam with anotha office, and some- 
times without emolument Histoncally the office is 
mterestmg, since it played an important part m the 
development of the pnnaple of muustenal responsibihty 
It dates back at least as far as the fourteenth tentmy, and 
may have been mtended as a check upon the growing 
power of the Chancellor Any way, by the sixteenth 
century it had become pait oI the legular adimmstrative 
routme that ‘ documents signed by the Kmg’s own hand, 
and countersigned by the Secretary, are sent to the Keepei 
of the Pnvy Seal, as instiuctions for documents to be issued 
undei the Pnvy Seal , and these agam servo as instructions 
for the Chanc^oi to issue documents beaimg the Great 
Seal of the Realm This practice begets a certam Minis- 
tenal lesponsibility for the Kmg’s acts ’ ® But all legal 
necessity for the use of the Pnvy Seal was definitely 
abohsh^ by Statute in 1884 
‘ Tha ChanceUor appoints Judges of the High Court, Justices of the 
Peace and County Court judges , but not the Lords Justices of Appeal, 
nor the Law Lords nor stipondi try magistrates 
“ Maitland, Conshtuhonal History 0/ England, p *03 
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The Lord The Lo:d President of the Council is another official of 
lughest dignity, who has been depnved of the most 
Cornual important of his administrative functions by compara- 
tively 1 ecent changes recorded m the preceding pages The 
conversion of the Committee of Council mto a Board of 
Education in 1899 was the last and most sei lous blow The 
establishment of the Board of Agnculture was anothei, 
less recent and less senous The Lord President is stiU 
nominally a member of many phantom Boards, but apart 
from his position as a member of the Cabmet, m which he 
mvanably sits, his functions have shrunk with the fortunes 
of the histone Pnvy Council of which he is the official head 
At meetings of the Council he sits mvanably on the nght 
hand of the Sovereign 

The Pnvy These meetmgs are fiequent, but only m a foimal sense 
CouacU gjg ^gy important Yet the business tliere transacted is 
indispensable to the efficient working of the administiative 
machine, and the Pnvy Council Office has a staff of thirty- 
six persons and spends about £15,000 a year It is the 
Kmg-m-Council who issues Proclamations and Executive 
Orders It is m the Council that newly appointed Bishops 
do homage to the Kmg for the temporahties of their Sees , 
that Muusters take the offiaal oath, bss the Kmg's hand, 
and from him receive the insigma of office , m the Council 
Sheiiffs are still ‘ pneked ' Numberless executive acts 
still require to be done m Council, and to be attested by 
the signature of the Clerk Maitland^ enumerates six 
different kinds of powers delegated by Parhament to the 
Pnvy Council the power to lay down general rules, e g 
as to the admimstration of workhouses , to issue particular 
commands, e g to a recalcitrant local authonty , to grant 
hcences , to remit penalties , to order mspcction , to 
order mqmsihons, eg as to a railway accident But in 
the performance of these functions, though the parent 
Council remams the formal authonty, the real and 
onginatmg authonty is vested in one of the numerous 
daughter departments to which the Council has given birth 

* o/> «/ , p 407 
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The Council now consists of some three hundred and 
forty persons. Among them are all Cabinet Ministers, 
present and past ; and other officers of State ; the two 
Archbishops and the Bishop of London ; a large number 
of Peers, including practically all those who have held high 
administrative posts at home and abroad ; a certain 
number of the highest judges and ex- judges ; a few 
colonial statesmen, and a large number of persons whom 
for political, literary, scientific, military, or other services 
the Sovereign (or his Minister) desires to honour. Except 
on the demise of the Crown and some ceremonial occasions, 
only a few members of the Council are summoned, the 
customary quonun being three.^ But the Council has 
a great history behind it, and, should certain imperialist 
dreams be fulfilled, may have a great future before it. 

1 The Council which met on 7 May 1910 to proclaim the accession 
of King George V was attended by over 140 persons, among them, 
according to precedent, being the Lord Mayor and representatives of 
the City of London. 




XXX THE MACHINERY OF GOVERNMENT 


The Adm%mstyaiwe System 
England, Prussia, France, America 
Delegated Legislation 

' The King hith no preiogalive but that which the law at the land 
-lUoivs him '—Sir Fdwahd Coke 

' Everything foi the benefit ot tho King shall be taken laigclv, as 
everything against tho King ehall bo taken stnctly Ciiilf Justice 
HonAKT, m Sit Edward Coke’s Case 
‘ The individual oiliron is m dangci of being giound between two 
millitones One is the old one of powers and immunities reserved to 
the Soveieign under covoi of which public seivants may escape 
habdity The otliti is tho newer and moie oppressive one of poweis 
excluding or curtaihug ordinary private lights of rediess which have 
been confened by Parliament on the oflicials of vanous Depart- 
ments ’—Sik FRrDmicK PoLioca 
‘ The action of our Acts of Paihamcnt glows moie and moio depen- 
dent upon subsidiary legist ition Moie than half our modem Acts aie 
to this extent mcomphtt statoincnts of law C T Carr 

THE pieceding chaptei, though unavoidably calalogic in The 
character, may at least have served to convey some idea busmess 
of the multifanous and miscelkncous duties assumed by Govom- 
01 imposed upon the modem State Yet it can haidly 
have failed at the same time to suggest ceitain disquietmg 
questions ? Docs the existuig aiiangcment of busmess 
make foi efficiency and economy ’ Has not the multiphcd- 
tion of departments tended to the overlapping of duties 
and reduphcation of functions? Is the aiticulalion of 
woik between the several departments of Government 
ordeily and scientific ? Does it even loughly conespond 
with a logical dehmitation of services ? Or is it com- 
pletely haphazaid , the result of piecemeal legislation and 
imco-ordmated administiation ? That the creation of new 
Mimstnes and Depaitments has of late years afforded 
opportunity for the reairangemoit of duties on moie 
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scientific lines is undeniable, and the preceding chapter 
has shown that the opportunity has been 1o some extent 
redeemed Thus the Education Office, as now constituted, 
represents the concentration of functions previously allo- 
cated to the Committee of Council for Education, to the 
Department of Saence and Art, and to the Chanty Com- 
missioners Yet the concentration is not complete The 
Home Office is still responsible for Reformatory and 
Industnal Schools , the Ministry of Labour deals with 
the vocational trammg of ex-seivice men, the Treasury 
admimsteis the giant to Umversities and Umversity 
Colleges , the Ministry of Agncultuie also has close rela- 
tions with Colleges and Umversities m regard to agn- 
cultural education , the Home Office and the Mimstiy of 
Health both touch the hfe of children of school age, the 
former under the Employment of Children Act, 1903, and 
the latter m connexion with Orthopaedic Hospitals and 
other health services foi children In each of the cases 
ated there are good, perhaps conclusive, reasons for the 
allocation of the paiticular function to a particular Depart- 
ment But it is not easy to explain why the Board of 
Education should be responsible for the Victona and 
Albert Museum, the Saence Museum, and the Geological 
Museum, and not foi the National History Museum at 
South Kensmgton 

The ar- A question of fundamental importance seems at this 
S'rf point to emerge Should the articulation of functions be 
Functions according to the persons and classes to be dealt with, or 
accordmg to the services to be performed ? For example 
IS it better to have one Mirastry of Education, another of 
Health, and a third of Labour, or Mmistnes respectively 
for children, foi paupers, and for the unemployed ? The 
Machinery of Government Comnuttee, while observmg 
that neither prmciple could be apphed with absolute and 
exclusive ngidity, pronounced unequivocally m favour of 
differentiation according to services ‘ It is impossible 
that the speaahzed service which each Department has to 
render to the commumty can be of as high a standard 
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when its work is at the same time limited to a particular 
class of persons and extended to every variety of provision 
for them, as when the Department concentrates itself on 
the provision of one particular service only, by whomso- 
ever required, and looks beyond the interests of compara- 
tively small classes.' ^ As to the soundness of this conclu- 
sion there would seem to be little doubt. But even if the 
principle of differentiation by services be generally adopted, 
some overlapping is mevitable. Nor can the difficulty be 
overcome save by systematic co-operation between the 
several Departments of State. Thus the officials of the 
Ministry of Health cannot do their work efficiently unless, 
as regards the health of children, they are in constant 
touch with the officials of the Board of Education. 
Similarly the Ministry of Labour must be in close corre- 
spondence with the Ministry of Pensions in reference to the 
training of disabled ex-service men. The new Department 
of Overseas Trade may be regarded primarily as a liaison 
between the Board of Trade and the Foreign Office. The 
Treasury must be, and is, in touch with every Department. 

TheReport of the Machineryof Government Committee, Report 
to which reference has more than once been made, has Machm- 
received less attention than it deserved. Many of its ery of 
conclusions can indeed be accepted, if at all, only with 
large reservations, and none of its recommendations should 
be adopted without grave and prolonged consideration, tee 
Moreover it is important, when considering them, to bear 
in mind that the Report was issued at a moment (1918) 
when the exigencies of war had necessitated the adoption 
of collectivist metliods which were applied under circum- 
stances exceptionally favourable to the temporary success 
of the experiments. No one doubts that given certain 
conditions collectivism may produce magnificent results. 

Under normal conditions, and among average men, the 
mainspring of economic activity is the desire for wealth — 
using the term wealth in its widest connotation. But 
under the stress of an emotion more potent than that of 

• Cd 9*30, pp. 7-8. 
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personal ambition men will work harder for others than 
they do normally for themselves Such an emotion is that 
of patnotism, a danger threaterang the Fatherland 
supphes a stimulus to generous minds stronger than the 
desire for personal gain Dunng the war the State was 
able temporarily to command the services of all men of 
goodwill m particular the services of great captains of 
industry, whom m ordinary tunes no pecumary reward 
could have induced to enlist under the banner of mdustnal 
bureaucracy Two other advantages the State possessed 
durmg the years of war it had unlimited command of 
labour and a command of aedit and capital which was 
also temporarily ‘ unlimited ' Even so, the results, though 
superb, were attamed at a cost which, though not grudged 
at the moment, is now recognized as havmg been grossly 
extravagant, and havmg imposed upon the nation a bui den 
which can be alleviated only by a century of strenuous 
labour and persistent self-sacnfice 
At the moment when the Report of the Machmery of 
Government Committee was prepared, these truths were 
less self-evident than they are to-day Consequently it is 
not remarkable that the Report should be pervaded by 
a behef m the virtue of State action and State control 
much more lobust than accords with the prevalent 
disillusionment of to-day Nevertheless the specific re- 
commendations of the Comnuttee are entitled to respect- 
ful consideration 

Special With this Report may usefully be compared a Report 
m July 1919 to the Senate of Canada by a Speaal 
Canadian Committee of the Senate appomted ‘ to consider and 
Senate j-gpo^ on the possibihty of bettenng the maclunery of 
Government ' ^ The Chadian Committee had befoie 
them not only a Report on the Orgamzation of the Pubhc 
Service of Canada speaally drafted for the Canadian 
Government m 1912 by Sir George Murray,^ but also the 

‘ Journals of the Senaft of Canada (vol Iv), Ottawa, loig 
- Rt Hon Sir G H Murray, foimerly Chaiman of the Boaid of 
Inland Revenue, and Permanent Secretary to the Treasury (190 3-n) 
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Report of the Haldane Committee and an important 
Report of the Select Committee on National Expenditure 
on the Fmancial Procedure of the House of Commons ^ 

On the whole the Canadian Repoit, though less exhaus- 
tive, IS moie workmanhke and duect Ilian that of the 
Haldane Committee and notably less infected by the 
doctnnaire tone which pervades the latlm and detiacts 
from its impressiveness But the two Repoits have 
naturally much m common 

The outstanding feature of the Haldane Report, as 
already mdicaled, is the suggestion that the busmess of 
the vaiious departments of Government should be dis- 
tiibuted as fai as possible accordmg to the nature of the 
service with which they aie concerned Accordingly, it is 
proposed that the several Departments should deal with 1 , 
Fmance , II and III, National Defence and External 
Affairs , IV, Research and Information , V, Production 
(mcluduig Agriculture, Forestry, and Fisheries), Tiansporl, 
and Commerce , VI, Employment , VII, Supphes , VIII, 
Education , IX, Health , and X, Justice In so far as 
this may be taken to involve a reduction of departments 
and a simplification of the functions of the Slate, the 
suggestion wiH command general appioval, but mupient 
satisfaction is discounted both by the caution that some 
of these branches would ' undoubtedly require more than 
one Minister *, and by the general tenor of the Repoit, 
which appears to contemplate the intrusion of the State 
mto every comer and cranny of soaal and mdustnal 
activity 

Theie reraams the question as to the relation which The 
should subsist between the Cabinet as the Supreme 
Executive and the Admimstrative Departments The Dep.^- 
mam functions of the Cabinet are defined as {a) the final 
determmation of the pohey to be submitted to Paihament, 

(b) the supreme control of the national executive in 
accordance with the pohey piesciibed by Parliament , 
and (c) the contmuous co-ordmation and delimitation of 

> Niirik Report of the Session of 1918 Presented ai Oct 1918 
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the activities of the several Departments of State From 
this definition it may be inferred that il is contemplated 
that the Cabinet of the future should approximate more 
nearly to the War Cabmet ^ than to the oldei type, that its 
functions should be supervisory and co-ordmative rather 
than administrative, and that its members (hmited to ten 
or twelve) should not as a rule act as pohtical chiefs of 
Departments 

That there is something to be said for this bifm cation 
of functions is undemable, and in particular this That 
Parhament would be able to fix responsibihty for the 
details of admmistration upon the individual head of 
a Depaitment, to drive it home and to visit serious 
blunders with the appropiiate punishment, without dis- 
placmg the Government as a whole The Select Com- 
mittee on National Expenditure made an analogous pomt 
when they msisted that parhamentary control over expen- 
dituie will become a reality ' only when the House of 
Commons is free, not merely in theory and under the foims 
of the Constitution, but m fact and m custom, to vote, 
when the occasion requires, upon the stnct ment of 
proposed economies uncomphcated by any widei issue ' 
Collective lesponsibihty for pohcy is not surely mconsis- 
tent with mdividual responsibihty for admmistration Y et 
the idea of a divoice between thought and action, between 
pohcy and admimstration, is to the English mmd unques- 
tionably repugnant, and the repugnance was forcibly 
expressed by the Marqms of Sahsbury m the debate to 
which reference has already been made 

‘ His [Lord Curzon’s] idea of an ideal Cabinet is a numbei of 
gentlemen who are not engaged in Departmental woik, who 
sil as judges before whom the various Ministers, or otheis 
mterested, are called in to plead and to hear decisions by them 
That I beheve to be a thoroughly bad system What you want 
IS not to be governed by people who acquire the information 
they ask foi at the moment, but by people who have constant 
experience m the admmistration of affairs Those aie, and can 
' Supra, 11 8 i 
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only be, the Departmental Minisleis who aie soaked in the 
work of their Departments It is not a question of heaimg in 
ten mmutes or a quarter of an hour a case put foiward by one 
man, and the contrary case put forward by another man, and 
then decidmg between them That is not the method which 
has pi evaded m this country, and whicli ought to prevad Our 
S3retem has been that the Mmisters who are actually engaged m 
the conduct of ailairs, who have at then command the best 
talent of any paiticulai subject that the woild can provide, 
who hve, and move, and have their bemg every day m the 
transaction of a particular subject, should meet together and 
come to a decision ’ ^ 

Nevertheless, it is a question of supieme moment 
whether the exrstmg machinery of government is of the 
pattern best adapted to secuie efficiency and economy 
No prudent man will answci that question dogmatically 
Evidently it is a mattei foi caieful consideration Theie 
IS notlung sacrosanct in the existing system of Cabmet 
Government, nor m the present articulation of functions 
in the permanent Civil Seivice The most impressive 
aigument in favour of both is that they exist, and that 
their existence is the result not of a single act of creation 
but of a piolonged process of evolution No one who sat 
down to devise an administiative system based upon 
adherence to ceitam a ptton prmciples of government 
would produce a scheme in prease conformity with that 
which tlie English people have gradually evolved The 
Enghsh system, as already observed, rests fundamentally 
upon that association of amateur and professional which 
IS the most chaiacteiistic feature of Enghsh institutions 
It has worked leasonably well , it has been copied with 
a greater or less measuic of success by othei peoples , but 
it IS neither logical nor saentific and it involves an annual 
expenditure which can only be desenbed as colossal The 
total estimate foi tlie Civd Sei vices for the current year 
(1925-6) amounts, as aheady mentioned, to no less than 
£222,609,000, and to this sum must be added £11,450,635 


‘ H L Ojffictal Report, 19 June 1918 
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for the Revenue Departments m Great Biitam (excluding 
the Post Office, wluch cams a piofit loi the State) Ihe 
question inevitably arises whcthci Uic nation is getting 
value for its money, whether equal cflicicncy could not be 
secured at less cost , above all, whctliei the State has not 
assumed duties which could, with greater advantage to 
the community, be left to private initiative But the 
answers to such questions he outside the scope of a woik 
whicli IS piiniaiily analytical, and would cany us into tlie 
realm of Politics cUid Plulosophy into which the meie 
histonan may not intrude It leinains, however, in accoid- 
ance with the plan of this book, to glance biiefly at the 
administrative systems of otliei typical Stales 
The Foi obvious reasons little help tan be donvod fiom the 
^Worid ‘■^iicicnt world towmds the solution of the adminisliative 
problem m the demociatic States of to-day ‘ Ancient 
societies dispensed, foi tlic most part, with a Civil Seivice 
altogether, and only a few outstanding tomnmmties 
earned the foimation of a ix'iuiancnt govcining staff 
beyond its rudimcntaiy sl.igcb ’ ^ Among these tlic most 
conspicuous weie Egypt and Rome flic puuciplc of 
direct democracy as excmphlicd in the city-states of 
Giecce obviously alloidcd little scope to the development 
of a pci manent and pi ofcssional Cml hei vice 1 he maxim 
' lulc and be ruled m turns ' may embody the ideal of 
democracy, but it does not conduce to coutmmty of 
admiuistiatioii, and it is evidently appluable only to 
small communities, based upon an economic substia- 
tum of slavery In Egypt, on the ( outiaiy, tlicic existed, 
ahlte under the Phaiaolis and the PLoleinics, a lughly 
developed buicauciacy At tlio h(>ad of the luciaichy 
stood the Vizier ' He was “ Kecpci of Someiset House ", 
the ccntial office m wluch the Egyptians deposited tlicii 
wills As Mastei of the Rolls he was in chaigc of the 
immense Public Records Office As Loid Chief Justice he 
presided over a divisional coiut of piofcssional judges who 

‘ M Ccuy, 'Ihc Civil Stivius in Anuonl Civili/alioiu', p i, fl/i Ihe 
Dfvelopment of ihi Civil Strvire London, 1922 
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heard appeals fi om the County Courts ' A High Treasurer, 
who was ' the second greatest ofhaal m Pharaoh’s service 
presided over the Treasury, which employed ' a laige staff, 
mcluding the bailiffs of the royal estates ’ and the ‘ Keepers 
of the Privy Purse (which was already distinct from the 
public chest) ’ The busmess of the Department was to 
collect ' a large tnbute in kmd, partly as rent fiom the 
Clown Domains, partly m the form of taxes on freeholds ’ 

There was also a Board of Works whidi ‘ earned out by 
means of forced labour the all-unportant work of embank- 
mg and imgatmg and a Mumtions Mimstry foi the eqmp- 
ment of the troops A regular Pohee Force mamlamed 
order m Thebes, the capital, and Distiict Officers acted as 
governois of the vanous counties These offiaals com- 
bmed the functions of oui Indian distiict judges and 
collectors, and m addition kept up to date the land 1 egistei , 
which m Egypt was almost as old as the land itself ’ The 
Pharaonic system thus outhned underwent httle change m 
later ages It survived the loss of Egyptian mdependence 
and was remodelled m turn by each new foreign ruler 
Under the Ptolenucs the higher posts m the Civil Service 
were reserved for Greeks, but otherwise the Ptolemies 
adopted the same system which had obtained under the 
Pharaohs 

The Egyptian Bureaucracy, though m itself remarkable, the 
was rudimentary As a ruler the Roman combmed the 
gemus of the modem Englishman and the modem Prussian Service 
In his sense of disaplme and behef in method he antia- 
pated the Prussian , m his adaptabihty to the demands of 
a wide-stretching Empire, m his tolerant attitude towards 
subject peoples, and m his leadmess to associate them 
with the govenung race m the task of government he has 
had no equal among the peoples of the world except our- 
selves Like the Bnti^ people, the Romans started on 
their impenal career without the help of anything like 
a professional bureaucracy ‘ In the early days of Roman 
expansion,’ as Mr Cary observes, ‘ the amateur governing 
aristocracy were so successful that its methods became as 
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It were consecrated ’ But the growth of the Empire, ' the 
accumulation of people and wealth m the capital, and the 
consequent emergence of a grave social problem,’ rendered 
the creation of a professional service mevitable 
The Roman Civil Service was the result of a senes of 
' piecemeal and reluctant reforms ' efiected by the Emperor 
Augustus and his successors, but by the second century 
A D the framework was piactically complete The 
piuiapal departments correspond very closely with those 
to which the modem State has grown accustomed Thus 
the Treasury was elaborately organized, and its pimcipal 
offlaal drew up a yearly budget ' like any modem Chan- 
cellor of the Exchequer ’ There were two Secretariats, one 
for Greek and another for Latm correspondence A Local 
Govertmetd Board audited mumcipal accounts A Scholar- 
ship Board, financed the education of pool children The 
Post Office existed only for the convenience of the Emperor 
The Board of Works looked afta the public biuldmgs of 
Rome, and a Meitopoltian Water Board furnished it ‘ with 
one of the best water supphes in the world ’ The chief 
function of the Tiber Conservancy Board was to maintain 
the nver embankments There was also a Road Board, 
a Public Ltbranes Department, a Corn Purchase Commis- 
sion and a Corn Distribution Board, a Registration Depart- 
ment for taking the census, a Public Record Office, and 
a Board for the management of the gladiatoiial games 
Not until the rise of modem Prussia did any State aval 
Rome in the completeness and efficiency of its admims- 
trative system ^ 

The Between ancient Rome and modem Prussia there was, 
however, one striking contrast The whole administrative 
uacy system of Prussia may be said to have centred m the 
Department of Education , that Department, save for the 
Scholarship Board, was conspicuous by its absence in 
Roman bureaucracy In the remakmg of Piussia, after 
the debacle at Jena, Fichte and Humboldt played a part 
not less important and not less conspicuous than Stem and 

‘ Caiy, op at, pp 12-16. 
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Hardenberg, than Schamhorst and Gneisenau Among 
the States of the modem world Prussia stands out pre- 
emmently as the orgamzed State, and to the perfection of 
its organization three classes of hei citizens have m 
particular contnbuted the dnll sergeants, the school- 
masters, and the civil seivants Of Prussia, mdeed, it may 
be said, as Aristotle said of Sparta, ' the system of educa- 
tion and the gi eater part of the laws are framed with a view 
to war ' Noi can it be deiued that it is this unity of prm- 
ciple wluch lias given to the fabiic of the Piussian State, 
and through it to the modem Geiman State, its remark- 
able completeness and consistency The anny system and 
the educational system are parts of one coherent whole, and 
the whole has been rendered and kept coheieut by the 
persistent labours of an mcomparably skilled bmeaucracy 
On parallel lines with the evolution of the Prussian army 
we can trace the evolution of a civil service {Beamt&nihwn) 
The suppression by the Great Elector (1640-88) of the 
local Estates and the gradual substitution of centralized 
admmistiation for disorganized local autonomy rendered 
possible, and indeed mevitable, the drastic ref 01 ms of 
Fredeiick William I (1713-40) The separated tcnitones 
of the loosely compacted Prussian Kingdom were welded 
by him into a smgle domain, and that domam was 
admimstered by a smgle central directory under the 
personal presidency of the King, whose orders were 
executed by a stafi of avil servants, carefully graded and 
co-ordinated, almost pitilessly effiaent, and taught to owe 
responsibility to the head of tte State alone Tins system 
was, m its fundamentals, preserved intact by Frcdenck 
the Great, though he expanded and perfected it m detail, 
and m particular linked up the purely domestic cm! 
service with the Departments of Foreign Affairs and War 
Foi all three the thmkmg was done by a smgle brain — ^his 
own So long as that brain functioned the machme was 
extraordinarily efficient Between 1786 and 1806 the 
machine collapsed, and after the evidence of its collapse 
at Jena, Stem and his colleagues were confronted with the 
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problem of recreatmg the bram of an efficient civil sei vice, 
and making the State, m its civil as m its military capacity, 
mdepcndent of dynastic acadents and vicissitudes 
The problem was solved by the devoted and co-operative 
efforts of Hardenberg and Stem, of Schamhorst and 
Gneisenau, and not least, as has been said, of Fichte and 
Humboldt The Civil Service was reorganized, and, m the 
century that followed, by sheer contmuity of pressure m 
the daily task of ordinary administration, it drove home 
the value of techmcal knowledge and the material benefits 
of science pioperly apphed The Prussianization of the 
Rheinland provmce acquired m 1815, the creation of the 
Zollverem, the economic unification of Germany under 
Prussian hegemony — ^all this was the work of a wonder- 
fully effiaent bureaucracy Thanks to the work of the 
Beamtetithum Bismarck could afford to wait until his 
remorseless diplomacy compelled his foes to strike the 
hour foi the final denouement There re m a in ed after 1871 
the Piussiamzation of the new German Empure The 
instrument employed by Bismarck for this work was the 
Prussian Civil Service Thanks to its expenence and 
effiaency the enhghtened work of the new national Legis- 
lature was translated mto admimstrative fact The 
organization and admimstration of finance, customs, post 
office, lailways, insurance against old age, unemployment, 
and sickness, brmgmg home to every man, woman, and 
child m Germany the idea of the Empire as a beneficent 
power, and as an omnipresent fact m every aspect of hfe, 
was a remarkable tnumph of Prussian efficiency ^ The 
existmg articulation of Government offices m the Geiman 
Reich corresponds closely with that m othei countries 
The Chancellor has now become a lesponsible Parha- 
mentary Munster The Vice-Chancellor at present pre- 
sides over the Home Department, and the Mmister of 
Justice IS also Mimster for the Occupied Tcmtoiies 
Ministnes for Foreign Affairs, Fmance, Defence, Labour, 
Posts, Transport, Economics and Food and Agnculture 
> Marriott and Robertson, Eveiutton 0/ Pmssta Oxford, 1915 
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complete the hst In no other country have the avil 
servants been so adimrably trained for the perfoimance of 
their specific duties , nowhere else is so large a proportion 
of the nation’s abihty to be found m the pubhc service ^ 

The sovereignty of the State machinay is the Prussian 
equivalent of the English Reign of Law , of that machmery 
the diiving wheel is the Civil Service in Berlin 

The position, functions, and organization of the French The 
Civil Service can bo understood by an Enghshman only 
if certain fundamental pomts of contrast between the Service 
political traditions and the governmental gemus of the two 
countries are borne carefully and constantly in inmd The 
English Civil Seivice is in tiie mam the creation ot Parha- 
ment, but Paihament itself maiks the final stage in the 
evolution of repiesentativc institutions which weie local in 
ongm, to which, in Township, Hundied, and Shire, the 
people hadbecome habituated long bcf oi e a centi al Legisla- 
ture came into being The Central Government in England 
represents, tlierefoie, a conccntiation of local activities 
The conveisc is tiue of modem France Local govern- 
ment IS the creation of the State, local officials are 
appomted by the central government and take Ihcir 
orders fiom Pans m a way which to an English County 
Council 01 Municipal Council would seem intolerable, if not 
mcompiehensiblc 

Even before the Revolution of 1789 the centrahzmg CeniraU- 
monarchs had made large inroads upon the local autonomy 
of the French Provinces Yet there weie many survivals 
reminiscent of feudal independence. All these weie swept 
away by the Constituent Assembly the old provmccs 
were abolished, every excrescence disappeared, and Fiance 
was mapped out into Departments, Anondissements, Can- 
tons, and Communes Of Dcpaitmenls theie are now 90 , 
of Arrondissemcnts 385 , of Cantons 3,019 , of Communes 
about 37,000 At the head of each Department is a Pi cfcct 
appomted by the Mmistci of the Inleiior, removable by 
and responsible to him He is, in M Pomcare’s stnkmg 
‘ Bryce, ATothtn Dbmocracm, u 39 
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phrase, ' a national figure in the midst of local life the 
organ and emanation of the Government ' ^ He is assisted 
by a General Seaetary and a Consultative Committee 
also appomted by the Government, while the democratic 
element is supplied by a General Council to which each 
Canton sends one lepresentative elected by universal 
suffrage The Prefect is shorn of some of the powers which 
he exeiased under Napoleon, but to English eyes his 
powers are almost dictatorial in matters of patronage, 
pohce, poor rehef, and even education The teachers of 
the primary schools are appomted by him and by-laws 
emanate from him The sub-Prefect stands to the Arron- 
dissement m the same relation as the Prefect to the 
Department, but the Mayor of the Commune, though 
acting partly as the agent of the Cential Government, is 
elected by and from the Council of the Commune, and to 
that extent, though with far less independence, corre- 
sponds with an Enghsh mayor 
There is, then, far more of centralization and of duect 
Government control m France than m England, or even 
in Germany, a contrast which necessarily affects the work 
of the members of the central administration 
Depart- A second pomt of contrast is the larger measme of 
Departmentalism m France The multiphcation of Depart- 
ments has necessarily accentuated a similar tendency m 
England, but Cabinet cohesion is a much stronger force m 
England than m France, and the closer assoaation of the 
Parhamentary Chiefe is naturally reflected m the work 
of the Departments over which they preside A French 
Minister shoulders a larger diare of mdividual responsi- 
bihty, and even m its mtemal organization his Department 
reflects the relative mdependence of its chief ® 

The The allocation of busmess to the chief Departments of 
Government in France does not differ matenally horn our 
Central own, though it IS perhaps, as would be expected, somewhat 
logical and scientific The Mimstry of Justice is not 

‘ R Fomcara How FrancB ts Govemtd p 6i 
* The Development of the Ctvtl Service, p i8i 
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infrequently taken by the Piesident of the Council (Piune 
Minister), though he sometimes combmes the Presidency 
of the Council with another office If the Pi me Munster 
IS not Mmistcr of Justice, the latter Mimstei acts as Vice- 
Piesident of the Counal This Minister is the successor of 
the Chancellor of the mcun r 6 gitne , he is the Piesident of 
the Council of State (which must be cleaily distmgmshed 
from the Cabinet Counal), the head of the Magistracy, and 
the Keeper of the Seals of France He is responsible for the 
administiation of justice, for prisons and refoimatoiies 

The Mimstry of the Intaior is lesponsible for public 
Older, police, hospitals, and asylums, and, as we have seen, 
for the supervision of local government Depnved by the 
Ministry of Justice of some of the functions pei formed by 
the Enghsh Home Office, the Ministiy of the Interior 
cames on much of the work of the Ministiy of Health 

The Mmistnes of Foreign Affans, Colomes, War, and 
of Mai me perform functions so closely analogous to the 
corresponding Mmistnes m England as not to call for 
speaal mention 

To the Ministry of Instruction and Fine Aits aie Educa- 
assigned functions far transcendmg in range and impor- 
tance those of our own Board of Education It is supreme 
over every grade ol education m France from the Primary 
School to the University In its mam outhnes the educa- 
tional system of Fiance still bears the impress of the 
masterful genius of Napoleon The Minister is the Grand 
Master of the Umvei sity He is assisted by a Council, the 
majority of its raembeis bemg elected by the members of 
the higher teaching piofession, a few by the primary 
teachers, and some bemg nommated Eight Directors 
severally supervise Supenor Education (mcludmg universi- 
ties and saentific and learned soaeties), Secondary, 
Technical, and Piimaiy Education, Accounts, Records, 
and Saentific and Industrial Reseaidi and Inventions 
For Umversity education France is divided mto seventeen 
Academies , at the head of each Academy is a Rector, 
appomted by the Government The Rector is the head of 
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the local Univeisity and exeicises a general supervision 
owi the supeiioi, secondary, and higher primary education 
of llie dibti ict Sccondai y education is given in State lycies 
aud( ollogcbandinpiivateostablishmcnts Primary instruc- 
1 ion IS compulsory (fiom the ageof six tosi\teen), gratmtous, 
and bcciiUi Religious congiegations aie excluded from 
all share in education, but piivate schools aic permitted 
Foi the whole of tins vast network of education the 
Miiiistci of Public Insliuchou is responsible, as well as for 
the National Schools of Fine Aits and Decorative Arts, 
the Sehool of Cli.iiiucs at Sfivics, and the School of 
Gobelins' Manufacluies But the Minister of Agnculture 
IS u'sponsiblo loi the various Agiicultuial, Hoiticultural, 
Daily, Foiestiy, and Vclcimaiy Colleges, and for the Stud 
College The Mmislei of Comuioice is similaily respon- 
sible loi ceilaui specuili/ed schools and colleges of Art, 
Cialls, Mauufdc lines, &c , the Minister of Pubhc Works 
till I III' Nalion.ll School of Muius and .i bcliool of Bndges 
and Lligliways , the Muustci of the Colonics loi a Colonial 
( olh'go, and the Mmisteis of Wai and Maune foi various 
Militaiy .uid Naval Acadonues 
'I he Miiiistiy of Public Woiks is icsponsiblo not only 
foi lailways, highways, .uul canals, bui for posts and 
Iclegi.iplis, iind the Minisliy ol Laboiu — a i datively new 
Dep.iitment — foi .ill that coiiceins thuft and social 
nisui.inie .is well .is foi olliei iiiatteis which foimcrly fdl 
within the pi ovine 0 of the Mmistiic's of the Inlenor and 
ol ( 'oinniei c c' .uul Industry The latter Miiustiy deals with 
the developuieul of iiidnsUy and tiade , with credit, 
mutual guaiantce assoc i.iUoiis, and the popular banks, 
weti'lds and me.isuu's , u)iuineui.il atlailu's, and similar 
m.iUers now .issigiu*d ui Iiuglaiul to the I)op.utmcnt of 
OvetsiMs I'lade, ciisloins hgisUtioii and laiilfs, com- 
iiiui i.d tiealies, industu.il and ( ommeia.il combinations, 
paleiils, ti.ide nuilv>, legisliiid designs, &c 
Miiii.iiy llie Mimsliy of I'ln.iiiie in a sc'use combines the 
l III ^ •’■‘''“yt of llio Revenue Depart- 

ments, aiicl ol the* iiimimc'iablo loi.il boches which aie m 
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England responsible for the imposition and collection of 
local rates. The Minister of Finance prepares the budget ; 
he controls the State industries and the collection of taxa- 
tion direct and indirect, and pays the pensions of retired 
State of&cials. Fmancial procedure in France differs, as 
already indicated, from that which obtains in England, 
nor are the functions of the respective Finance Ministries 
very strictly comparable. The contrast between them 
arises partly from the fundamental difference between the 
relations which respectively exist between Central and 
Local Administration in the two countries, partly from 
the greater independence inter se of French Departments, 
and not least from the fact that the primary business of 
the French Treasury is the collection of revenue, while the 
English Treasury, though responsible for the methods 
proposed for raising revenue, is not less concerned with the 
control of expenditure. A Chancellor of the Exchequer is 
engaged m an unceasmg struggle with his colleagues in 
regard to their departmental demands upon the public 
purse. The sole responsibility for the estimate ultimately 
presented to the House of Commons rests with him, since 
it cannot be so laid without his approval. In France, on 
the other hand, the reqionsibility for departmental esti- 
mates rests upon the Minister concerned, while the 
responsibility for presenting them to the Chambers rests 
upon the Budget Commissions of those Chambers. The 
fight, therefore, rages not between the Treasury and the 
spending Departments, as with us, but between the latter 
and the Budget Commission. 

The staff of the French Ministry of Finance occupy 
a special position in the Civil Service. They are appointed 
by the Minister, half by examination and half by patron- 
age, being in both cases nominated from a list of selected 
persons as a reward for special services. Once appointed 
they enjoy complete security of tenure, as they are not 
liable to dismissal.^ 

‘ The Development of the Cwil Service, pp. 197-20S ; Poinoar6, op cii., 
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It results from the severe restriction of the sphere of 
local self-government, and the consequent unposition of 
the detailed duties of administration upon the central 
government, that the Civil Service m France is in propor- 
tion to the population larger than that of any other 
country in Europe or Amenca 

Po-rt-ww In France, as m England, the war has been responsible 
Offices fQj. creation of several new Departments Of these, 
the Mimstry of Pensions and the Ministry of the Liberated 
Temtones perform functions sufficiently descnbed by 
their respective titles There is also a Mimstry of Labour, 
Hygiene, Assistance, and Soaal Prevision, which, m 
addition to the duties imposed upon the Ministry of 
Labour m England, undertakes many of those which with 
us are assigned to the Mimstry of Health 
French Ths position of the Political Heads of Departments m 
France also differs materially from that which they occupy 
Muuften, in England Ministers, though in fact almost invanably 
members of one or other Legislative Chamber, are not 
necessarily either Deputies oi Senators , nor is the idea 
of Cabmet sohdanty quite so fully developed as inEngland 
For the general policy of the Government aU the members 
of the Cabmet accept responsibihty, but for the adminis- 
tiation of his own Depaitment each Minister is mdividually 
responsible The distinction is, however, less marked in 
practice than in theory 

The When we pass from France to the Umted States of 
^ fundamental distmction must be observed 
Service In the case of France, as of England, we are deahng 
vnth the admimstrative system of a umtary State By 
reason of the extreme centrahzation which smce the 
Napoleonic rdgime has characterized her pohcy, France is 
even more ' umtary ' than countnes which, like England, 
possess a vigorous and histone system of Local Govern- 
ment The Prussian bureaucracy also was devised with 
reference to a unitary State, though it has been adapted 
to the needs of a federal State Germany, however, has 
never afforded— owing to the predommance of Prussia — 
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so perfect an example of federalism as the Umted States 
of America. This outstanding and differentiatmg factor 
must, then, he taken into account in any attempt to 
analyse Political Institutions in the American Common- 
wealth. Equally, however, must it be remembered that 
the federal administration of America is itself highly 
centralized as compared with that of Germany. In the 
Reich, though legislation is federal, the admimstration is 
decentralized, the laws being executed by local officials 
appointed by the State Governments. In America it is 
otherwise, federal law being executed throughout the 
States by federal officials. 

Another difference between America and England or Depait- 
France needs, once more, in this new connexion, to be 
emphasized The t3^e of Democracy which prevails in 
the latter States is parliamentary; m the former it is 
presidential A Parliamentary Executive concentrated in 
a Cabinet necessarily affects the character of departmental 
organization. France, with a less tenacious grip upon the 
Cabinet principle than England, has a more departmental- 
ized administrative system than England. The United 
States which has no Cabinet— properly understood— 
possesses an entirely departmentalized administration. 

That the heads of the chief Departments of the Federal 
Administration have come together in a Cabinet, and that 
the Cabinet is gradually acquiring more and more cohesion, 
is true , but, as already observed, the American Execu- 
tive is essentially non-parliamentary ; the Ministers are 
severally responsible each for his own Department to the 
President alone. 

The creation of Executive Departments is implied, Growth of 
though not in terms enjoined, in more than one article of 
the Constitution. Thus, by Article II, Sect, ii. Cl. 1, the 
President is authorized to ' require the opinion, in writing, 
of the principal officer in each of the executive departments, 
upon any subject relating to the duties of their respective 
offices ’. By Article I, Sect, viii, □. 18, Congress is em- 
powered ‘ to make all laws which shall be necessary or 

8870-2 Q 
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proper for canymg into execution the foregoing powers, 
and all other powers vested by this Constitution in the 
Government of the Umted States, or m any department or 
officer thereof ’ 

Accordmgly, at its first session m 1789, Congress created 
three executive departments the Department of Foreign 
Aflaus (soon to be reorganized as the Department of 
State), the Depaitment of War, and the Treasury 
Shortly afterwards it created the office of Attomey- 
Generd which, in 1870, was organized as the Department 
of Justice The Department of State, besides the oidmary 
duties pertaining to a Foreign Office, also has the custody 
of the Great Seal and promulgates all the laws, executive 
orders, andproclamations, as well as treaties The Secretary 
of State occupies by custom a piemiei position in the 
President’s Cabmet, though legally he is precisely on a par 
with his colleagues, and the Department over which he 
presides is actually the smallest of the executive depart- 
ments The ambassadors and all the other diplomatic 
officials, as far down as the Secretaries of Legation, are 
appointed not by the Secretary of State but by the 
President The service is not a professional one, nor in its 
higher ranges permanent The higher officials are changed 
with every change of parly and generally with every 
administration, if not oftenei 

The War Depaitment stands m a speaal relation to the 
President, who is Commander-in-Chief of the Army, and 
IS therefoie authorized to make regulations independently 
of Congress In addition to the management of nuhtary 
affairs the War Department is responsible foi the con- 
struction of pubhc works, the impioveraent of nvers and 
harbours, and also for the admmistration of the oversea 
possessions of the Repubhc Herein it follows the analogy 
of the Enghsh War Office which, until the Crimean War, 
was responsible also for the Colonies 

The Treasury is, with the exception of the Post Office, 
the largest of the Government Departments, having a staff 
of no fewer than 30,000 persons Its primary function is 
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the collection of the fedeial revenue which mainly comes 
from three somces customs duties, internal revenue 
taxes (notably excise), sind income tax It also controls 
the mint and the currency and the bankmg system, bemg 
invested with a power of inspection over the national 
banks qmte ahen fiom Enghsh usage The Compti oiler 
of the Currency and the Directoi of the Mmt aie officials 
of the Treasmy, though the foimer, if not the lattei, 
occupies a semi-independent position The Treasury does 
not prepare a budget, since m Amenca there is no execu- 
tive bu^et, but it prescribes the form of pubhc accounts 
It supervises the land banks and the operation of the 
Federal Farm Loan Act Besides these financial functions 
the Treasury is responsible for the planmng, though not 
the execution, of pubhc works, for the coast guard, and, 
somewhat anomalously, for the Pubhc Health Service 
The Department of Justice lepiesents an expansion of 
the office of Attorney-General, which was created m 1789 
The Attorney is the legal adviser of the President and of 
the admimstration , he is also the chief advocate and 
chief prosecuting officer He has no offiaal voice m the 
selection of the judges, but he controls the assistant 
attorneys and distnct attorneys and the Umted States 
marshals, who are the executive officeis of the Federal 
Courts He also advises the President m the exercise of 
the preiogative of mercy The national pnsons are under 
the control of this Department 
The Post Office, as a separate Department, dates from 
1829, and now employs no fewer than 300,000 persons 
Its functions call for no special enumeiation, being practi- 
cally identical with those of the Enghsh Post Office, with 
the important difference that it was not, until the world- 
war, regarded as a revenue department Rarely, indeed, 
before 1917, did receipts balance expenses Like the 
Secretary of the Treasury, but unlike other Ministers, the 
Postmaster-General reports directly to Congress 
The Department of the Navy is not charged with any 
extraneous duties, but the Department of the Intenoi 
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occupies a peculiar position Few if any of the duties 
performed by the Enghsh Home OfSice are discharged by 
It, but it IS responsible for Patents and Pensions, for 
educational statistics and information (education itself 
being a State not a federal service), and for the native 
Indians It also acts as the Land Of&ce, and looks after 
the classification survey, the sale of pubhc land, and 
litigation works 

The Department of Agncultme as an Executive Depart- 
ment of Cabinet lank dates only from 1888 It acts 
as the meteorological office, carries on investigations 
into plant life, soils, insect pests, diseases of animals, 
&c , it inspects hve stock, meat, and butter, and controls 
animal quarantme , it admimsters the Food and Drugs 
Act (1906) , it pnbhshes crop estimates and agncultuial 
statistics, and mformation concerning the marketmg of 
products , it conducts a Biological Smvey and an Office 
of Farm Management , it looks after the Agncultural 
College and experimental stations, it administers the 
federal road Act, and acts as a Forestry Commission 

The Department of Commerce and Labour was created 
m 1903, and from it toi years later the Department of 
Labour was separated The parent Department remams 
responsible for the encouragement of home and foreign 
trade, for lighthouses, navigation, the mercantile raarme, 
steamboat mspection, for the geodetic survey, and for 
fishenes The Dqiartment of Labour deals with immigra- 
tion, naturalization, industnal disputes, statistics, and 
child-welfare 

Excludmg the mihtary and naval service, the employees 
of the national Government numbered, piior to the 
world-war, no fewer than 500,000 How is this great 
service recimted and on what terms do they serve the 
State ? 

, Tho Down to the year 1883 the American Civil Service was 

s^m a byword for incompetence and coiruption Employ- 
ment under the State was the reward of services rendered 
to the victonous pohtical party To thirty-six offices the 
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President personally nominates, over 10,000 appoint- 
ments are made by him with the advice and consent of the 
Senate, the rest are made by the heads of departments or 
their suboidmates This ' spoils system ’ was mitiated by 
Jefferson m 1800 and was firmly estabhshed undei his 
successors It derived some sanction from the democratic 
principles of ' rotation ' and equality, but was fiankly 
defended on the ground that the spoils of victory properly 
belong to the victors Various attempts weie made to 
reform a S3rstem which degraded pohtics, impaired the 
efBciency of public administration, absorbed the energies 
of pubhc men, coirupted the sources of pubhc hfo, which 
excited the contemptuous amusement of Amenca's 
enemies, and made her fnends asliamed Almost every 
American of repute outside pohtics condemned the S3^tcm 

No real impiovement was effected until after the passing Reform 
of the Civil Service Refonn Act of 1883 Watmg soon 
after the passing of that Act Mi (afterwards Viscount) 

Bryce said ' If this Act is honestly admimstered, and its 
pnnciple extended to other federal offices, if States and 
aties follow, as a few have done, m the wake of the 
National Government, the spoils system may before long 
be rooted out ’ ^ 

When, more than a generation afterwards, Bryce gave 
to the world his Modern Democracies, he could note with 
satisfaction that, though traces of the old Adam still 
survived, an immense improvement had been effected 
More than half the posts under the Federal Government 
have been ' taken out of politics ’ , the appomtments to 
them are made by open competitive exammation and the 
civil servants en]oy fixity of tenure This applies to most 
of the higher and a very large number of the inferior posts 
m the State Departments at Washmgton, to postmasters 
and to customs-house offiaals By the year 1916 the 
' classified service ’ (1 e the service recruited by competi- 
tive exammation) mcluded no fewer than 296,000 posts out 
of approximalely 480,000 To offices filled on the nonuna- 

* American Commonwealth, u 713 
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tion ol the President after confirmation by the Senate the 
Reform Acts do not apply There is, therefore, a very 
large field— roughly 200,000 posts— open to political 
patronage Even m the classified service the results of the 
new system have not qmte justified expectations A Civil 
Service Commission of three members assists the President 
m makmg regulations for the service, and conducts the 
competitive examination, but the Act of 1883 provided 
that the examinations diould be ‘ practical in then charac- 
ter — and so fai as may be shall relate to those matters 
which will fairly test the relative capaaty and fitness of 
the persons exammed to discharge the duties of the service 
in which they seek to be appomted ' 

This is the exact opposite of the pimciple adopted in 
England where the exaimnations are designed to test 
general abihty The result, in the judgement of a highly 
competent American aitic,^ is that the English seivice 
attracts a more highly educated class of men, who, though 
innocent of all techrucal trauung, qmckly develop mto 
valuable officials 

‘In the Umted States’, the same water proceeds, 'the 
examinations, except for the positions requirmg scientific or 
technical knowledge, in general require not much more than 
the ordmary high school education, together with some 
practical etfiaency. As a result, the candidates do not have 
the education and general abihty of the English officials and 
are frequently men of less capacity than are found m pnvale 
enterprises ' 

In another lespect the Amencan regulations work less 
satisfactorily than the English There is no provision in 
Amenca for pensionable superannuation Consequently, 
though the present system is barely forty years old, the 
Civil Service is already clogged with employees who ought 
to be retired The President and the Heads of Depart- 
ments have the power of removal even in the ‘ classified ' 
semce when removal is demanded m the inteiests of 

* Dr Everett Kimball, The National Gmiernment of the United States 
(Boston, 1920), p Z29 Tothis admirable work theprecedmg paragiaphs 
owe much 
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efficiency But the absence of pensions natuially deters 
them from the exercise of the power save m flagrant cases 
Nevertheless, no one who is m a position to compare 
the Ameiican Civil Seivice of to-day with the Service of 
forty years ago can fail to appreciate the improvement 
which has been effected 

A survey, however bnef, of the Administiative systems 
of England, Germany, France, and the Umted States 
mevitably raises many detailed questions as to the most 
convement distnbution of functions between vanous 
departments , as to the best system of recruitment, as to 
tenure, and so forth Upon these questions precedmg 
paragraphs have touched There remams, however, a 
more fundamental question which demands consideration 
before this chaptei can dose Few problems in Pohtical 
Science have been discussed with greatei amphtude than 
the problem as to the proper relation between the Legis- 
lature and the Pohtical Executive Little attention, on the 
other hand, has been paid to the question as to proper 
form of legislation and the relation which should subsist 
between the work of the Legislature and that of the 
Permanent administration The rdations between the 
Executive and the Judiciary will be more convemently 
considered m a later chaptei 

Problems as to proper form and contents of Statutes, Deiegaicd 
and m partcular as to the amount of detail into which it is 
desirable for the govemmg Legislature to go, and con- 
versely the amount of discretion winch may with propnety 
be left to adirunistrative bodies, have lately received 
uicreased attent on from publiasls It has been a com- 
monplace of cnlicism that m this matter a sharp contrast 
IS to be drawn between England and the Umted States on 
the one hand, and, on the other. States like France and 
Germany where it has been customary in legislation to 
leave a great deal to the discretion of lie administration 
France and Amenca may, perhaps, be taken as the 
extreme examples of the contrasted methods of legislation 
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n United The United States, as we have akeady in more than one 
connexion observed, adheres tenaciously to Montesquieu's 
doctime of the Sepaiation of Powers The spheies of 
the Legislature, the Executive, and the Judiciary must 
be kept, as far as possible, absolutely distmct Conse- 
quently it is customary for legislation to go into minute 
detail, leavmg a minimum of discretion as to the apphca- 
tion of statutory enactments to the adnumstiative 
authonties Yet such disaetion, as Professor Willoughby 
has pointed out, must needs be given to these authonties 
(i) to determine when and how powers conferred aie to be 
exercised , and (a) to establish administrative rules and 
regulationa, bindmg both upon their subordinates and the 
pubhc, fixing m detail the manner m which the leqmre- 
ments of the statutes are to be met and the nghts therem 
created are to be enjoyed ^ The proper hmits of delega- 
tion have frequently been defined by the Amencan courts 
Thus in the case of Field v Clark the Comt held ‘ The 
true distinction is between the delegation of power to 
make the law, which necessarily mvolvcs a discretion as to 
what it shall be, and conferrmg authority oi discretion as 
to its execution, to be exeiased under and m puisuance of 
the law The first cannot be done , to the latter no vahd 
objection can be made ’ In another case the Court went 
even farther, insistmg that ' a denial to Congress of the 
nght, under the Constitution, to delegate the power to 
detenmne some fact or state of thmgs upon which the 
enfoicement of its enactment depends, would be " to stop 
the wheds of Government " and to bnng about confusion, 
if not paralysis, m the conduct of pubhc busmess ' * These 
judgements may seem to labour a commonplace , yet the 
commonplace, and the supposed necessity to emphasize it, 
are indicative of the extreme jealousy with which the 
average Amencan regards any attempt on the part of the 
Executive to intrude upon the sphere of the Legislature, 
and any disposibon on the part of the Legislature, m 

^ CoHshtuitoHal Law oj the Untied States, ii 1318, Kimball, 
op ctl , p aji * Kimball, 0^ ctf.pp 334-4 
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heedlessness or lazmess or undei pressure of business, to 
delegate quasi-legislative authonly to the Executive 

No such apprehension IS entertamed m France On the in Fiance 
contrary it is common form for the French Legislature to 
enact statistics m the most general terms and to impose 
upon the Administration — ^the President, the Ministers, the 
Prefects, and even the Mayors— the duty of issuing ordi- 
nances to carry out in detail the general mtentions of the 
Legislature The German practice approximates to that 
of Fiance 

England now stands, in this mattei, midway between 
France and the Umted States In foimci days Enghshmen England 
were said to be distmgmshed from their contmental neigh- 
bours by their ' instmctive scepticism about bureaucratic 
wisdom ’ Consequently Paxhament attempted, m makmg 
laws, to provide beforehand, by precise statutoiy enact- 
ment, for eveiy contmgency which might reasonably be 
expected to aiise This naturally rendered the form of 
Enghsh statutes exceptionally elaborate and detailed Of 
late years, however, Parhament has shown a maiked 
tendency to abandon this tradition In our legislative 
fonnswe have moved towardscontmental methods Partly 
owmg to the increasmg complexity of mdustiial and soaal 
conditions, partly under the subtle influence of Fabian 
Soaalism, partly from the general abandonment of the 
pnnaple of latsser-fmre and the growing demand for 
governmental guidance and control m all the affairs of hfe, 
partly from sheer despair of the possibihty of copmg with 
the msistent cry for legislation, Parhament has manifested 
a disposition to leave more and more discretion to the 
admimstrative departments Many modem statutes are 
mere Lodres, giving no adequate indication of their ulti- 
mate scope They lay down general rules and leave it 
to the Departments concerned to give substance to the 
legislative skeleton by the issue of Administrative Orders 
This tendency has been noted not only by English 
pubhcists like the late Sir Courtenay Ebert,* who, as Clerk 
‘ Cl Lfgulatm Methods and Form, pp 3ao-4 
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of the House of Commons, had exceptional opportumties 
for close observation of the form of legislation, but by more 
detached cntics of Englidi institutions like Piesident 
Lowell of Harvard The latter, after a reference to the 
' growing piactice of delegating legislative power adds 

' We hear much talk about the need for the devolution of the 
Power of Parhament on suboidinate representative bodies, but 
the tendency is not mainly m that ciucction The leal 
delegation has been m favour of the administrative Depait- 
ments of the Central Government, and this mvolves a striking 
departure from Anglo-Saxon traditions with a distmct ap- 
proach to the practice of continental countnes ’ ^ 

That Dr Lowell is substantially accurate in his diagnosis 
IS not open to question, though he may, perhaps, underrate 
the extent to which Paihament has devolved quasi- 
legislative poweis upon local authoiities whose function is 
primarily adimmstiativc This pomt will demand atten- 
tion m a later chaptei Nor is this the appropnate place 
to deal with the disqmeting features of recent relations 
between the Executive and the Judiaaiy We must for 
the moment concern ourselves only with the tendency, 
increasmgly manifest m recent years, to confer upon 
Pubhc Departments the functions appropnate to sub- 
ordmate legislative boches ‘This is not merely’, as a 
shrewd cntic has observed, ' part of the damnosa heredttas 
of the war , the bureaucratic tendency was developmg 
long before 1914, but five years of emergency government 
have brought it to a pitch which is fast becoming intoler- 
able It is idle to boast of the glones of our Constitution 
when the fountam of justice is polluted by the owner of 
the soil ’ * 

The action of the Executive m recent times might seem 
to have revived controversies which jurists had com- 
placently assumed to have been finally settled by the 
constitutional contests of the seventeenth century Mr 
Dicey, m his classical work on the Law oftlw ConsMtdton, 

‘ Government of England, x, pp 363 Btq 
C K Allen, Quarterly i 7 «vi«it>, No 477, p ajg 
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plaimpfl as a characteristic feature of the Enghsh Constitu- 
tion the absence of any legislative authonty which could 
compete with the exclusive prerogative of Parhament ’• 
In earher days there did mdeed exist, side by side with 
Parhament, a system of loyal l^islation under the foim 
of Ordmances,® and (imder the Tudors) of Proclamations 
Constitutional histonans have been wont to illustrate the 
dictatorial character of Henry VIII’s admmistration by 
reference to the famous Statute of 1539 which formally 
empowered the Ciown to legislate by means of Proclama- 
tions That enactment marked, as Mr Dicey observes, 
' the highest pomt of legal authonty ever reached by 
the Crown’, yet even that Act contained a hmitmg 
clause excludmg from the ambit of legahzed piodamations 
anythmg which could be ' prejudicial to any person’s 
inhentance, offices, hberties, goods, chattels, or life ’ The 
Statute of 31 Henry VIII, c 8, was repealed m the reign of 
Edward VI, and Queen Elizabeth employed Proclamations, 
m a peifectly constitutional manner, as a means of enjom- 
mg obedience to the law — chiefly m ecclesiastical matters 
James I, m this as m other matters, perverted the 
legitimate prerogative of the Crown to more questionable 
uses Consequently, m 1610, his ‘ most humble Commons 
perceivmg their common and ancient nght and hberty 
to be much dechned and infimged in these late years 
deemed that the time had come to demand justice and 
due redress ’ They pomted out that 
‘ amongst many other pomts of happmess and freedom pre- 
viously enjoyed by Enghshmen there is none which they have 
accounted more deal and precious than this, to be gmded and 
governed by certain rule of law, which givelh both to the head 
and memb^ that which of nght belongeth to them, and not 
by any uncertain or arbitrary form of Government , Never- 
theless It IS apparent, both that proclamations have been of 
late years much more frequent than heretofoie, and that they 
are extended not only to the hberty, but also to the goods, 
mhentances, and hve^ood of men , some of them tendmg to 
alter some pomts of the law and make them new other some 
1 and ed , p 47 • Ibtd , p 48 
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made shortly after a session of Parliament, for matter directly 
rejected m the same session others appomting punishments 
to be inflicted before lawful tnal and conviction some con- 
taimng penalties m form of penal statutes some referring the 
punishment of offenders to the courts of arbitiaiy discretion, 
which have laid heavy and gnevous censures upon the delm- 
quents and some vouchmg former proclamations, to 

countenance and warrant the latter By reason wheieof 
there is a general fear conceived and spread amongst youi 
Majesty's people, that pioclamations will by degrees glow up 
and mcrease to the strength and nature of laws whereby, not 
only that ancient happmess, Jheedom, will be much blemished 
if not qmle taken away, which their ancestois have so long 
enjoyed, but the same may also m process of time bimg a new 
form of arbitrary government upon the realm ’ 

The Commons, therefore, humbly besought the King 
that no pains oi penalties might be imposed upon his 
subjects unless they shall qffeni against some law or statute 
of this realm tn force at the tune of Him offence committed ^ 

Coke, bemg appealed to in reference to the legahty of 
certam Proclamations, begged leave to be allowed to 
consult other judges, with the result that he and three 
of his colleagues dehvered, m the presence of the Pnvy 
Council, an opimon of histone significance 

‘ The Kmg ’, they declared, ‘ cannot by his proclamation 
create any offence which was not an offence before, for then he 
may alter the law of the land by his proclamation m a high 
pomt The Kmg hath no prerogative but that which the law 
of the land allows him But the King may by proclamation 
admonish his subjects that they keep the laws and do not 
offend them ’ 

The soundness of the doctrme thus enunciated has never 
smee been formally questioned, but recent tendencies in 
legislation and administration render it imperative to 
mquire whether senous encroachments upon the spirit of 
the Constitution have not been committed and to some 
extent condoned It may, indeed, be argued that con- 
ditions have been changed by the advent of Constitutional 

* Petyt, Jus Paritamentanum, pp 319-20 
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Monarchy Admittedly the Prerogative of the Crown is 
now exercised by an Executive re^onsible to Parliament 
Nevertheless, it is far from certain that the liberties of the 
subject are not m process of bemg gravely infringed by the 
methods of legislation which have, in recent years, become 
mcreasmgly fashionable 

The Administiative Departments and the Piivy Council SuborJi 
have viitually been erected, though admittedly by the 
action of the supreme Legislature, mto subordmate legis- 
lative bodies Such bodies may be and have been used in 
a variety of ways (1) to effect the direct amendment of 
a Statute , (u) to create legislative machmery , and (111) 
to enact supplemental y legislation Examples of these 
methods aie given in an exceedingly suggestive essay by 
Mr C T Carr,^ who has obseived that the action of Acts 
of Parliament evei glows moie and more dependent upon 
subsidiary legislation ' More than half our modem 
Acts ’, he writes, ' are to this extent mcomplete statements 
of law ’ Thus out of 102 Pubhc Acts passed m the year 
1919 no fewer than 60 delegated legislative power to some 
subordinate authority lUusti ations of the power du ectly 
to amend Statutes passed by Paihament may be found 
in an Act of 1897 which empowered the Secretary of 
State to altei the table of fees presenbed m the Metro- 
politan Pohee Act of 1839 , and agam in the Companies 
Act of 1908, which empowered the Board of Trade to 
vary the tables and add to the forms in the schedules 

Agam, it IS fiequently found convenient to give to an 
Administiative Department authonty to create legislative 
machmery, as, for mstance, in regard to the commence- 
ment, duration, or apphcation of an Act Thus ' the 
appointed day clause ’ is particularly useful m Acts which 
are designed to effect Constitutional changes, such as the 
Bntish North America Act of 1867, the Australian Com- 
monwealth Act of 1900, the Government of India Act of 
1919, and the Government of Ireland Act 1920 , or Acts 
which, hke the Local Government Acts of 1888 and 1894, 

‘ Delegated Legtdahon 
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involve admimstiative changes Sunilaxly the power is 
used to authorize the apphcation or extension of an Act, 
as m the Trade Boards Ad of 1918, where the Minister of 
Labour is authorized to apply the Act, by Spcaal Order, 
to trades othei than those affected by the original Act of 
igog The result has been that the Act which was apphed 
by Statute to four trades and by Provisional Orders to 
four moie has now been apphed by the Minister of Laboui 
to no fewei than thirty tiades 
Finally, the device of delegation is employed to enable 
a subordinate body to maJce rules, regulations, and ordeis 
which elaborate, supplement, or help to woik out some 
pnnciple which Parhament has laid down A conspicuous 
illustration of this use of ddegation is to be found m the 
Aliens ResirtcUon Amendment Ad of 1919 which extended 
and prolonged cei tarn powers confeired upon the Kmg-m- 
Council by the Aliens Restnckon Act 1914, and in particu- 
lar empowered His Majesty-m-Council to lepeal the Alms 
Act of 1905 and to incorporate any of its provisions in an 
Order-m-Council Unda the powers thus conferred His 
Majesty made an Order, dated 25 Maich 1920, which m 
form, length, and daboiation is not distmgmshable from 
an Act of Parhament ^ This Order, m addition, contains 
no fewer than twenty-six aiticles, arranged in three parts, 
dealing with the admission, supervision, and deportation 
of ahens This delegation mdeed constitutes, as Mr Carr 
justly observes, ' a remarkable sunendei ' on the part of 
Parliament Less conspicuous, but still veiy significant, 
examples may also be found m the powei confeired upon 
His Majesty-in-Council to make provision foi vaiious 
matters under the Representation of the People Acts (1918 
to 1922),* or, under the Corporations Ads of 1882 

and 1893, to alter the number and waids of a Borough ® 
Esseataal That such ddegation of quasi-legislative functions is 
bonsIS convemcnt, legitimate, nay. under modem conditions 
Doiega- mevitable, is not demed But the device may obviously 
bon 

‘ See Appendix B - Cf Ordoivtn-Coiincil of 25 Jnno ri)?5 

' Forepecimensof difiorenttypesof OrdeiMn-Conncil, see AppsndixB 
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lend itself to grave abuse unless the employment is stiictly 
circumscribed and carefully safeguarded It is clearly, m 
the first place, essential that the authority to which the 
power IS delegated should be m the most hteial sense 
trustworthy Then it is desirable that if particular 
mterests are to be affected, lepresentatives of these mterests 
should be consulted, and it is mdispcnsable that m every 
case the limi ts of the delegated authoiity should be 
defined In the famous Zamora case, m 1916, the Piivy 
Council was impelled to ‘ give the Executive a rude 
remmder that the Crown cannot alter the law of the land 
by Order in Council ’ ^ — unless, mdeed, such power is 
specifically delegated by Statute Above all, it would be 
m the highest degree dangerous to confer upon suboidmate 
bodies delegated powers of legislation unless the Courts 
can be absolutely rehed upon to interpret the law as 
between the Crown and the subject with complete impar- 
tiality and mdependence The waimng recently uttered 
by Lord Shaw of Dunfennhne was, m this connexion, far 
fiom superfluous ‘ The mcreasing crush of legislative 
effoiti and the convenience to the Executive of a lefuge to 
the device of Orders in Council would mcrease that danger 
[of a tiansition to arbitrary government] tenfold were the 
Judiaary to approach any action of the Government m 
a spirit of comphance rather than of mdependent scrutiny ' 
That is palpably true , but the powers of the Judicature 
may be and are curcumsaibed 

' The Courts,’ as Mr Allen has justly obseived, ' though 
mstmctively hostile to ofilaahsm, are powerless to curtail 
prerogatives defimtely granted by Statute to subordinate 
authonties The most they can do is to say, m appropnate 
cases, that powers arrogated by offiaals aie ultra vtres the 
Statute undei which they arc claimed And this is not easy 
when, as often happens, the authonzmg statute is hastily 
drafted and loose m its teims ' * 

Nevertheless, it is plain that the rapid mcrease m the 
volume and complexity of legislation, and the ever-grow- 
‘ Allen, op , p 351 * Op cit , p 249 
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ing demand for an extension of the functions of the State, 
do lay an additional responsibility upon the Courts, and 
render the independence of the Judicature more than ever 
essential to the liberty of the individual and the well-being 
of the community. 

To the position of the Judiciary in the modern State 
the following chapters will therefore be devoted; 
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XXXI OF THE JUDICIARY (i) 

The Judges and the Law 
The P/obtem of Personal Liberty 

Dio pailamontaiischo Regienmg Enghnds isl oiiw Rogiening nacli 
Gcsol/en oml duioh Gosci/c ’ — Runoirn von Gneisi 
' 1 ho legal spuit pervading the [Enghshl syatem is Iho result of giving 
to public law the sicrtdnes. and inllo\ibilily that pci lams to private 
law, and ihu. end is leaehed bv fusing the two togethei and eonlidmg 
them both in the 1 wt rosoit to the saim Comts ’ —A L Toiwlu 
' Thai aftci tho limit ilions sImII liko cifoct as afuiisaid judges' 
commissions bo nude qmn\dm st beiu qisminl and llicii sahiics 
ascci tamed and established , but upon the addicss of Ixith Houses of 
P.irliaraeiit it may bo lawful to icmovo them ’ — ir( of SUtlviiient, § 7, 

A 0 1700 

WI TH lire unammity philosopheis m all ages have agiet d 
that oi all human blessings the greatest is tlic enjoyment 
ol personal hbeity The poets have not been belund the 
philosopheis in their apostrophes to Liberty 
'Tis Libra ty .done that gives the flowir 
01 fleeting We ils lustic awl peifurac , 

And wc aie woods without it 

So Cowpa sang, and his song has been re-echoed by The 
mnumeidble voices Theie has been loss unanimity, how- ^Ltb^y 
ever, as to what constitutes hbcity , and still loss as to 
the means by which it can most siucly be attained and 
guaiantecd ' No obstacle wiotc Ixiid Acton, ' has been 
so constant or so diflicult to overcome as unceitainty and 
confusion touclung the nature of Into libeily ’ ^ lo him 
it meant ' tlic assmance that cvexy man shall bo piotcclcd 
in doing what he believes lus duty against tlic inllucuce of 
authoiity .ind majoutics, custom and opinion’ And 
again ' Libcity is not a means to a higlici end, il is itself 
the bghesl political end ’ AiistoUe obscived that liberty 
was the special charactciistic of a democracy as virtue was 
* Essays OH Fiddom,^ 3 
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of an aristocracy and wealth of an oligarchy ' If hbeiiy 
and equality, as is thought by some, are chiefly to be found 
in demociacy, they will be best attained when all persons 
alike share in the Government to the utmost ' He insisted, 
however, that hberty is not to be contused with licence 
‘ Men thmk that freedom and equahty mean domg 

what a man likes But that is all wrong , men should 

not think it slavery to live accordmg to the rule of the 
Constitution , foi it is their salvation ' ^ 

What IS the lule of the Enghsh Constitution ? The most 
profound and discemmg of German commentators on 
Enghsh pohtical mshtutions found it m the supremacy of 
law Gneist characterized England m a smgle word as 
a Rechtsstaai—a. commonwealth based upon justice and 
law France, with its system of ' administrative law ’, he 
regarded as the antithesis, in this respect, of England Y et 
France, as will presently be shown, regards the system 
of adimnistiahve courts and admmistrative law as the 
fulfilment of Montesquieu’s doctrme of the sepaiation of 
powers, and thus as an essential condition of hberty To 
the influence of that teaching in England and elsewhere 
frequent reference has been made m preceding chapters 
of this book Blackstone emphasized its sigmficancc m 
the eighteenth centuiy ‘ Were [the Judiaal power] ] omed 
with the legislative, the life, hberty, and property of 
the subject would be in the hands of arbitrary judges, 
whose decisions would then be regulated only by their 
opinions, and not by any fundamental principles of law ’ ® 
Bacon, m the early years of the seventeenth century, had 
anticipated the doctrme of Montesqmeu, though his own 
teaching on this vital matter was by no means free fiom 
ambiguity 

' Judges’, says Bacon, ‘ ought to remember that theu 
office IS tus d%cere, and not «ts dare , to interpret law and 
not to make law or give law ’ With the oi gans appropnate 
to the makmg of laws and to the execution of laws we 



THE JUDGES AND THE LAW 245 

have already dealt It lemams to consider the third of 
the three piimary functions of Government, that which is 
concerned with the interpretation 01 declaration of law, 
and the admmistiation of justice 
Of aJlthefunclions of Goveinment thisis unquestionably 
of most immediate and mtimatc concern to the individual 
citizen It matteis not how elaborate the machineiy of 
legislation may be, how scientific the product, how perfect 
the oigamzation of the Executive, the life of tlie individual 
citizen mayneveithelessberendeied nuseiable , his person 
and his pioperty will be alike insecure, if there be any 
defect or dday m the administration of justice, or any 
pai tiahty 01 ambiguity m the mterprctation of law Thei e 
IS, as Bacon wisely says, ' no woi se torture than the toi tui e 
of laws ' 

A gicat jurist of the thirteenth ccntuiy went so far as 
to affirm that ‘ it is foi tins end that the ICing has been 
created and elected, that he may do justice to all ’ ^ The 
central clauses of Magna Catta, whatever the precise 
inter pi etation of woids which have provoked much con- 
trovcisy, go far to justify Bracton 
' No free man ’, declared the Chaitci, ' shall be taken or 
impiisoned or disseised or outlawed 01 exiled 01 anyways 
destioyed , noi will we go upon him, noi will we send upon 
him, unless by the lawful judgement of his peeis or by the law 
of the land To none will we sell, to none will we deny 01 delay, 
right 01 justice ’ ® 

Only by slow degrees have the promises contamed in 
MagnaCarta been redeemed, and they have been redeemed , 
as already mdicated, mainly by the firm establishment 
of the ' rule of law ’ That 'nile', howevci, has been 
icndcicd clfcctive only by the diHercntiation of the func- 
tioiis appeilainmg to the exercise oi sovereignty m its 
several spheres, legislative, executive, and judicial 
The first stage m the process of dilferentiation was to The Cum 
separate the judicial from the executive functions of the 
Cuna Regts, the Kmg m his Court This process really 

‘ Bracton, De kgtims Anghae - Magm Carta, §§ 39, 40 
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began with the organization by Heniy II of a central 
]uicial body to which the name Curia Regts was thence- 
forward exclusively apphed But the piocess was slow, 
the Concihmi Ordtmnum, which may be regaided as the 
parent of the Pnvy Council, still retamed judicial func- 
tions, some of which it earned into the Cmmiwit Con- 
ctltim, or High Court of Parhament, some of which it 
retams m its moie speaahzed form as the Privy Council 
Praioga- Noi was the development continuous Undei the 1 udoi 
Co^ dictatorship themulhphcation of ' prerogative com ts ’, such 
under the as those of the Star Chambei , the Court of the Marches, the 
Tudms Councji Qf North, and the Stannary Courts in Cornwall, 

enabled the Executive to exercise a considerable degree of 
practical control over the administration of justice There 
is no evidence that these prerogative courts were durmg 
the Tudor period unpopular On thecontrai y, men i csoi ted 
to them fieely, foi theie they got justice, which, if lough, 
was prompt and comparatively cheap 
Under It was an entuely diflerent mattei under the Stuaits 
stu^ What had seemed under their predecessois to be an 
appropnate cog m dictatorial machmery stood out as an 
oppressive engme of despotism Encomaged by the great 
authonty of Bacon, the first two Stuart kmgs endeavouted 
to subordinate the Judiaary to the Executive ' Ena oach 
not ', said James I to the judges, ‘ upon the pieiogative of 
the Crown , if there falls out a question that concerns my 
pieiogative or mystery of State, deal not with it till you 
consult with the Kmg oi his Council, oi both , loi Chey 
are tianscendant matters That which concerns the 
mystery of the King’s power is not lawful to be disputed ’ ^ 
Bacon’s language pomts not less cleatly in the same 
duection ' It is a happy thong in a State when Kmgs and 
States do often consult with judges , and again when 
judges do often consult with the King and State the one 
when there is matter of law mtervement m business of 
state , the other when there is some consideration of state 
mtei vement m matter of law Let j udges also i emember 

^ Speech m the Star Chamber, 20 Jtme 1&16 
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that Solomon’s throne was supported by hons on both 
sides , let them be hons, but yet hons undei the throne, 
being circumspect, that they do not check oi oppose any 
pomts ol soveicignty ‘ The meamng is unmistakable 
the judges weie to become the handmaids of the Execu- 
tive , the pnnciple famihar to-day m many countiies tliat 
adimmstrative acts arc to be judged by administiative 
law was to be unpoited into English juiisprudence 
The judges were not slow to take a hmt diopped fiom Tho 
a quarter so authontativc and influential Yet we need 
not on that account attiibute to them an exceptional early 
measure of subset vicncy The question as to the pi ease 
limits of the prciogativc was admittedly difficult Sdden 
msistcd that the King’s piaogative was ' not his will, 01— 
what divmcs make it— a powa to do what ho lists ' 

Cowell, on the contiaiy, held tliat the praogative was 
' that especial power, pre-emmcncc, 01 piiviloge that the 
King hath in any kmd, ova and above othei peisons and 
above the oidmaiy couise ol the common law, in the right 
of his Clown ’ ® Blackstone took mudi of the sting out of 
CowcU’s unpopular Itvtetprcter by substituting for ‘ above ’ 
the woids ‘ out of’ ‘ By thcwoid Praogative’, howioto, 

' we usually understand that special pic-cminoncc winch 
the Kmg hath, ovei and above all other persons, and 
out o/the oidinaiy couise of the common law, in nght of 
his legal dignity ’ * Blackstone thus substituted, as 
Di Piotheio pointed out, a constitutional doctime foi one 
destructive of the Constitution 
Yet the judges, m the early yeais ol Uic seventeenth 
ccntuiy, were faced by a real difficulty James I was bent 
upon 1 educing to theory practices which under tlie popular 
dictatoi ship of the Tudors had not been lesented Paiha- 
ment was dotcnnined not only to asscit a contiadictoiy 
theoiy, but to altei the practice The judges were m 
a dilemma less because they wished atha to opjposc or to 
' ' Of Judiuluio ’ 

* JohnStldi-n, funst (I5H^-I654), 2 «W» TafA, 

’ John Cowell, Civil Lawyti (1554-iOn), Ihc hUerp\6U.r (lOo?) 

‘ Comiimtarui, 1 7 
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respect constitutional theory than because constitutional 
theoiy was m many of its applications as yet impel fectly 
estabhshed 

Batas’s Take the much aigued case of Impositions, raismg the 
question as to the right of the Crown to impose additional 
duties upon various articles of import The Tudois had 
freely and without question cxeiosed the nght m pur- 
suance of the mercantihst pohey of protecting home 
markets If it was withm the competence of the Crown 
to regulate trade, the Commons could hardly complain if 
the legulations weie pioductive of levenue The matter 
was raised by the imposition of a duty on currants 
imported from the Levant, and by the refusal of a mer- 
chant— Bates— to pay it The case was tried m the 
Exchequer Court in November 1606, and was decided by 
the judges m favour of the Crown ' Impositions ' were 
admittedly on the border hne, and that the judgement 
was legally correct few constitutional lawyeis would be 
found to deny 

Unfortunately, however, Baron Clarke and Chief Baion 
Flemmg, whose judgements alone have been preserved, 
based their decision upon ‘ pohtical theories capable of 
wide and dangeious apphcation ’ Parhament acquiesced 
m the decision, but hotly contested the theoiy of the royal 
prerogative upon which it was based The judgement 
emphasized the doctrme that the Crown possessed a two- 
fold power ordmary and extraordinary , the one ascci- 
tamed and hmited by law, the other to be exercised at the 
absolute discretion of the Kmg— though always with 
a view to the sohis populi of which he was, in a special 
sense, the guardian Such a theoiy would, if ultimately 
adopted, have cut straight across the pimaplcs which he 
at the loot of om English ‘ rule of law ' and would have 
led directly to the acceptance of the doctimes of ‘ admmis- 
trative law ’ 

^onho the same issue was raised m tlie case of 

Fi-vl Sir Thomas DarndoiUhcFiveKnighls Darnel and otheis, 
havmg been committed to piison by the Piivy Council for 
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refusal to contnbute to the foiced loan of 1636, appealed to 
the Court of Kmg’s Bench for a wnt of Habeas Corpus 
Rel5Tng on the clause of Magna Carta which declared that 
' no man shah be impnsoned except by the lawful judge- 
ment of his peers 01 by the law of the land ' , they m ged that 
theji were at least entitled to know for what cause they were 
detamed m custody The Crown lawyers contended that it 
was sufficient letum to a wnt of Habeas Corpus to certify 
that the pnsoneis were detained per speaale mandatum 
regts — ^by the special oiders of the King The judges 
accepted this view so far as to refuse to libciate the five 
knights on bail, but, on the other hand, they dechned to 
admit the prmaple that tlic Crown might persistently 
refuse to show cause 

The plea of preiogative was, theiefoie, for the moment 
successful The discretionary power of the Ciown — even 
to the extent of dcpiivmg a subject of hberty — ^was not 
demed by Stuart j udges But the ti lumph of the Ci own — 
none too emphatic — ^was of short duration Notlung did 
moie to move the Paihament of 1628 to enthusiastic 
acceptance of the PettUon of Right than the doctnne 
affirmed m the case of the Ftoe Knighis The Petition 
itself, after recital of the clause alicady quoted from The 
Gieat Chartei and subsequent Statutes, declared that 
' against the tenor of the said Statutes divers of youi 
subjects have of late been impnsoned without any cause 
showed, and when foi their dehverance they were bi ought 
befoie your Justices, by your Majesty’s wnts of Habeas 
Corpus and then keepers to ciaiify the causes of then 
detamei , no cause was ceitificd, but tliat they were 
detained by youi Majesty's special command, signified by 
the Lords of your Pnvy Counal, and yet weie letuined 
back to several piisons, without bemg chaigcd with any- 
thing to which they might make answer accordmg to the 
law ’ The Petition further demanded that ' no free- 
man, m any such manner as is before mentioned be 
impnsoned 01 detamed ’ ^ 

> Gaidmei, History of England, vi 213, ojid Select Documents, pp 2,4 
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The case Precisely the same principle was raised by the even moi e 

famous case of ship-money 

Between 162Q and 1640 Parhament was nevei sum- 
moned, but money had to be raised to carry on the 
Kmg’s Government, and it was obtained by recourse to 
a vanety of expedients Monopohes were granted, con- 
trary to statute, m some common articles of daily use, 
such as soap, salt, and wme , duties weie imposed upon 
merchandise ‘ some so umeasonable that the sum of the 
charge exceeds the value of the goods ’ , obsolete feudal 
obligations, such as distraint of kmghthood, were revived , 
the claims of the Ciown to royal forests were asserted m 
the most extravagant way m the Forest of Dean alone 
seventeen villages had spiung up and were now compelled 
to ransom their property and to come under the ]uns- 
diction of the forest law , profits weie made from the sale 
of gieat offices of State, and a paltry fraud was piactised 
upon the counties by the exaction of ' coat and conduct ' 
money In these and othei ways the necessities of the 
Kmg weie partially supphed But of all die devices to 
which a hard-pressed Tieasuiy found it convement to 
resort, none aroused so much popular clamour, or evoked 
such conspicuous lesistance, as the collection of ship- 
money On the 20th of October 1634 wnts were issued to 
London and the othei seapoits biddmg them dehver theu 
quota of ships and men ' to the Port of Portsmouth befoic 
the first day of March next ensumg ' The avowed reasons 
for the levy are contained m the wiit ' Because we are 
given to understand that certain thieves, puates and 
robbers of the sea as well Tmks, enemies of the Christian 
name, as others, have spoiled and molested tlie shippmg 
and meidiandise of our own subjects and those of fiiendly 
powers ' Furthei, it refers to ' tlie dangeis which on eveiy 
side m these times of war do hang over our heads ’ About 
a yeai later sumlax wills weie addressed to the inland 
counties The first wiit merely lovived an ancient custom 
which had been enforced without protest so lately as 1626 
As to the second there is much doubt, but the judges gave 
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a strong opinion in favour of its l^ality, ‘ Your Majesty 
may . . . command all your subjects of this your kingdom 
at their charge to provide and furnish such a number of 
ships, &c. . . . for the defence and safeguard of the king- 
dom . . . and by law your Majesty may compel the doing 
thereof in case of refusal or refractoriness, and we are also 
of opinion that in such a case your Majesty is the sole judge 
both of the danger, and when and how the same is to be 
prevented and avoided.’ London protested, but unavail- 
ingly, against the charge ; individuals, like Lord Saye and 
Sele in Oxford and John Hampden in Buckinghamshire, 
did the same. 

An opinion favourable to the rights of the Crown was 
given by the Judges in November 1635 ; but it served only 
to intensify the dismay and apprehension caused by the 
impost among all classes in tlie kingdom. Consequently, 
in February 1637, the King’s case was again laid before the 
Judges, who were asked to decide whether, when ‘ the 
whole Kingdom is in danger ' the King may call upon all 
his subjects to provide ships with 'mere victuals and 
munitions ’ for its defence, and ‘ by law compel the doing 
thereof in case of refusal or refiactoriness ’, and whether 
'in such a case the King is not the sole judge both 
of the danger and when and how the same is to be prevented 
and avoided '. The opinion given in writing over the 
signatures of twelve judges was on all points affinna- 
tive. The counsel for John Hampden had relied 
primarily on ' a multitude of records, beginning with one 
in King John's time and so downwards ’ to prove the 
illegality of taxation without consent ; and while admit- 
ting that ‘ in this business of defence the suprema potestas 
is inherent in his Majesty, as part of his Crown and Kingly 
dignity ’, they contended that such potestas must imder 
ordinary circumstances be exercised in and through Par- 
liament. In a sudden emergency tlie King no doubt might 
and must act on behalf of the nation ; but in what sense 
could emergency be pleaded in 1635 ? To all men it was 
notorious that ship-money was merely one in a series of 
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devices to enable the King to raise money without the 
disagreeable necessity of summoning Paihament 
The judgement in the Kmg's favoui was based upon the 
most extravagant mteipretation of the doctnne of Preroga- 
tive ' I have gone already very high,’ said Sii Robeit 
Beikeley, m his judgement, ' I shall go yet to a higliei 
contemplation of the fundamental pohey of our laws 
which is this, that the Kmg of mere right ought to have, 
and the people of mere duty aie bound to yield unto the 
King, supply for the defence of the kmgdom ’ It has been 
the fashion to assume that judgement in favoui of the 
Crown was due to mere servihty on the pait of the judges 
This may or may not be tiue On the other hand, the 
judgement may have been pafectly good m law The 
fact remains that, whether good or bad m law, the 
judgement was m its pohlical eftccls mfimtely mischievous 
Clarendon not merely admits but insists upon this ‘ I 
cannot but take the liberty to say that the cncumstanccs 
and pioceedmgs m those new extraoidmary cases, strata- 
gems and impositions were very unpohtic, and even 
destructive to the services mtended ’ People are much 
more roused ' by mjustice than by violence ’ Men who 
paid their quota more or less wiUmgly were tenified by the 
grounds on which the judgement was based It was ' logic 
that left no man anjTthmg which he might call his own ’ 

' Undoubtedly,’ he adds, ' ray Lord Fmeh's speech 
made ship-money much more abhorred and foimidable 
than all the coranutraents by the Council-table and aU the 
distresses taken by the shenlls in England Many sober 
men who have been clearly satisfied with the convcniency, 
necessity and justice of many sentences, depart notwith- 
standing extremely offended and scandalized with the 
grounds, reasons and expiessions of those who inflicted 
those censuies ’ ^ 

The The Long Parliament made a dean sweep ahke of tlie 
ParUa- the madimery associated with the deven yeais 

meat of the rule of ‘ Thorough ' Ministers, Judges, and Ecclesi- 

' HisUny of the Great RebeUwn, Book I 
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astics wete impeached , Acts wcae passed to abolish the 
Pierogativc Courts and to declaie the illegality of ship- 
money , and, as we have seen, an attempt was made in 
the Grand Remon^iruMe to m&ist on the responsibility ol 
Ministeis to Parhament 

Yet the House of Commons, when idievcd ot the checks Common,' 
imposed by the Crown and the Second Chamber, was to 
prove itself no less immical to personal liberty than the locLoiato 
Crown itself We have already noted the lesults winch 
followed on the attempt ol the umcameial Pailiament to 
pel form the functions not only of a Legislature but of the 
Executive and Judicature as well, and have quoted Crom- 
well’s opinion of tho ‘hoiiidcst aibitiaiincss that cvci 
existed on caith’ Tlie accuiacy ot lub dcsciiption is 
undemable Novel was tlieie a inoic conspicuous illustra- 
tion of the soundness of Montesquieu’s doctiinc, 01 moic 
staking testunony to the wisdom of those peoples who 
have adopted it as the sheet-anchor of their constitutional 
libeities 

The Pailiaracnts of the Rcstoiation aud the Revolution The 
completed tlic woik whidi, begun by tlie Long Pailiament, J 
had been interrupted during the Commonwealth and tho Aa 
Protcctoiate In 1676 the impiisonmcnt, by older of 
the King-m-Council, of a London citizen named jenkes 
brought to a head an agitation, which for some yeais past 
had been moie 01 less persistently earned on in the House 
of Commons, in favoui of moie effectual guarantees foi 
pcisonal hberty Owmg to difficulties intciposcd by the 
Lord ChaiiccUoi and the Loid Chief Justice it was sevei.il 
weeks befoio ]cnkes, who w.is accused of making a 
seditious speech at the Guildliall, was lelcased on bail 
Pubhc attenton was thus called to the inadequacy of the 
existing pioceduie for cnfoicmg tlie light to pcisonal 
libeity hitlieito based only upon Common Law As a 
result the Ilabeai Corpm AftmidmeiU Act was passed in 
1679 

Evci smcc Noiman tunes the Common law right to Wuta 
personal hberty had been secured, though hitherto imper- 
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fectly, by a variety of wnts The -wnt de odto et adta was 
intended to afford protection against malicious accusations 
of homicide In consequence of King John’s exaction of 
exorbitant sums foi the issue of this wiit the Great 
Charier provided that this ‘ wnt of mquest of hfe or 
limbs should be granted without payment but the use 
of it giaduaUy become obsolete A second wnt of tnatn- 
pme authorized the sheriff to take sureties {tnatnpernor'i) 
for the appearance of a pnsoner, and having obtained 
them to set him at hbeity A third wnt de homtne teple- 
gmtdo, which was ot similar import, commanded the 
sheriff to release a pnsoner from custody on repledge 
01 bail 

Wnt of Most important of all was the wnt of habeas coipus,® 
which gradually superseded the wnts above mentioned 
This wnt, obtamable from the King’s Bench, might be 
addressed to any peison who, under legal pretence or 
otherwise, detamed another person in custody 'The 
detainer was ordered ' to produce the body of the pnsoner 
with the day and cause of his caption and detention to do, 
submit to, and receive, whatsoever the judge or court 
awarding such wnt shall direct ’ Not, however, until 
1679 was this procedure, though in use for many centimes, 
rendered really effective The Petition of Right had, as 
we have seen, reaf&nned the prmciple of personal hberty 
so manifestly infimged m the case of the Ftve KmgMs , 
but it failed to provide an effectual guarantee for its 
apphcation The Act of the Long Parhament, which 
abolished the Star Chamber and all the piocedure appci- 
taming thereto, provided that any one committed to 
custody by the Kmg or by the Council, could claim from 
the Kmg’s Bench or Conunon Pleas, without delay upon 
any pretence whatsoever, a wnt of habeas corpus , and 
that withm three days the Couit should deteimme upon 
the legahty of the commitment and act accordmgly Phae 

‘ Magna Carta § ^6 

For the 'Early Ilisloiy of Habeas Coipus’, c£ E Jonks, Law 
Quartet ly Rmiw, via i6t 
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still existed, however, vanous methods of evadmg the 
action of the wnt, even when it had been issued by the 
Couit 

The Amending Act of 1679 was designed to put a stop HaiMs 
to these evasions and delays It enacted that any person 
detained m custody (unless committed foi tieasoii 01 Cvi li, 
felony) should be produced for tiial withm twenty days at " 
longest, and if the commitment were within twenty miles 
of the Court whence the wnt issued, then within thicc 
days N or could a person once dchvered by habeas corpus 
be recommitted for the same offence Fmthei, aU 
piisoners must be tiled at the nc-tt gaol deliveiy 01 else 
released on bail , and aftei the second gaol dchvciy must, 
if still untiicd, be dischaigcd To picvont delays any 
Couit was authorized to issue a wnt, 01, in vacation, 
a single judge Finally, no inhabitant of England, Wales, 
or Berwick-upon-Twccd was, save undci ceitain speciiied 
circumstances, to be imprisoned m Scotland, Iiel.ind, 

Jersey, Guernsey, or Tangiei, 01 any place beyond the 
seas *■ 

The Act of 1679 has, fiom the day of its enactment, 
remained a corner-stone m the edifice of pcisoiial hhci ty, 
and its piinciples have been adopted thioughout the 
English-speaking world But expeiicncc levoiilcd certain 
weaknesses in the Act It fi\cd no limit to tlie amount of 
bail that might be demanded The Bill of flights (1O89) 
accordingly enacted that excessive bail ought not to be 
required, while a later Act of 1816 extended the action 
of the wnt to non-aimmal diarges, and authoiucd the 
judges to examine mto the truth of the facts alleged in the 
return to the wnt, with a view to bailmg, icmauding, 01 
even dischaiguig the pnsoner * 

Neither a Habeas Corpui Act noi any othci Act can, ro'.itwn 
however, secuie the hberty of the subject against tlic 
Executive, unless those who have to admimstci the Acts 
aie placed in a position of complete mdependence So long 

^ Uoborlson, SeUa StatuU ?, Cates and Documenlt, 46-5 | 

' IlaUam, ConsitMtonal History, lu 14-ij 
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as the judges are ‘ lions under the throne ' theie can be no 
effective guarantee for personal liberty The highest 
importance must, theiefore, be attached to the change m 
the tenuie of the judges effected by the Act of Settlement 
Under the early Stuaits the judges had been lepeatedly 
remmded that they held office at the good pleasme of the 
Kmg Chief Justice Coke was dismissed by James I in 
i6i6 for lelusal to assent to the Kmg’s widies m the 
case of Commendam Chief Justice Crew was dismissed 
m 1626 by Charles I for his refusal to admit the legahty 
of forced loans Chief Justice Heath meurred a sunilai 
penalty m i634for his opposition to ship-money Charles II 
dismissed, for pohtical reasons, thiee Lord Chancellors, 
three Chief Justices, and six judges James II earned 
out a still more drastic purge of the judiaal bench, and 
even struck off the Comimssion of the Peace local justices 
who showed themselves dismdined to abet his tjranny 
The Aci of SeUlemnt finally took out of the King’s 
hands this dangerous weapon It enacted that ‘ after 
the limitations shall take effect as aforesaid, judges' com- 
missions be made quamdm se bene gessmtit, and their 
salaries ascertamed and established , but upon the address 
of both Houses of Paihament it may be lawful to remove 
them ’ Thus was the mdependence of the judiaal bench 
defimtely secured Their salanes aie now charged upon 
the Consohdated Fimd, and they aie virtually irremovable 
Goncni Yet despite the Habeas Corpus Act and Act of Settle- 
Wairanis individual atizens were to discover in the couise of 
the eighteenth century that theie still survived ' remnants 
of a jurisprudence which had favouicd prerogative at the 
expense of hberty ’ ^ One such survival was lUustiated 
by the career of the notonous John Wilkes In 1763 
Lord Hahfax, the Secretary of State, issued a general 
warrant for the apprehension of the authors, pnnteis, and 
publishers of No 45 of a certam papei, the North Br%ton, 
and foi the seizure of their papers No poisons weie 
named m the warrant, but no fewer than forty-mne 
‘ Erskma May, ConsMutmicU Htsloiy, m 2 
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persons were arrested under this roving commission — this 
' ridiculous warrant against the whole English nation as 
Wilkes himself termed it. Eventually the authorship of 
the incriminated article was discovered. Wilkes was 
arrested and brought before the Secretanes of State, and 
by them committed to close confinement in the Tower, 
whence he was shortly released, on a writ of habeas corpus, 
by reason of his privilege as a Member of Parliament. 

The legality of the whole procedure was promptly 
questioned in the Courts. Some of the arrested printers 
recovered £300 damages against the messengers, Lord 
Chief Justice Pratt having held that the general warrant 
was illegal, that it was illegally executed, and that the 
messengers were not indemnified by Statute. The same 
judge also decided against the competence of a Secietary 
of State to issue warrants, declaring that such a power 
' may affect the person and property of every man in this 
Kingdom, and is totally subversive of the liberty of the 
subject '. In this case Wilkes recovered £1,000 damages 
against Mr. Wood, the Under-Secretary of State, who had 
personally superintended the execution of the warrant and 
eventually got £4,000 damages from Lord Halifax himself 
for false impiisoument. The Coiut of Common Pleas also 
decided against the legality of a search warrant for papers, 
and Mr. John Entinck obtained £300 damages from 
a messenger who had executed it. These decisions were 
subsequently confirmed — so far as the House of Commons 
can confirm a judicial decision — ^by resolutions of the 
House of Commons condemning general warrants, whether 
for the seizure of persons or papers, as illegal, and declaring 
them, if executed against a member of the House, to be 
a breach of privilege. The House of Lords, it is true, 
rejected a declaratory BUI, passed by the Conunons, in 
which these resolutions were embodied ; but the practice 
of general warrants had been emphatically condemned and 
was not revived. 

In 1792 an Act, commonly known as Fox’s Lihel Act, The Uw 
was passed to remove doubts as to the competence of 

3870-2 
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a ]ury to give then verdict upon the whole matter in issue 
and not merely upon the fact of publication In the i ecent 
case (1783) of the Dean of St Asaph, Mr Justice BuUer 
had left to the ]uiy only the question of pubhcation, and 
Lord Chief Justice Mansfidd, on a motion for a new trial 
on the ground of misdirection by the judge, had hdd that 
he was nght The effect of Fov's Act has been to leave to 
the ]my the question as to whether the words complained 
of do or do not constitute Ubel Formeily that had been 
the province of the judge, and the Judiaary liad tended to 
support the Executive of the day Consequently, Fox’s 
Act has commonly, and nghtly, been regarded as a notable 
contnbution to the hberty of the mdividual citizen 
Another notable contribution was made by Lord Camp- 
beli’s Lihel Ad of 1843, which permits a defendant to 
plead that the statements complamed of are true and their 
pubhcation is in the pubhc mterest , and also relieves 
a pubhsher of Iiabihty if he can prove that the pubhcation 
of the hbd was without his consent 
Freedom These Acts, taken m conjunction with the lapsing of the 
of Speech censorship of the Press m 1695, constitute the foundations 
of that hberty of speech and writing on which Engbshmen 
aie prone to congratulate themselves Yet, as Dr Dicey 
pointed out, no principle of freedom of discussion is 
recognized by Englidi law Enghsh law only secures that 
no one shall be pumshed except for statements proved to 
be a breach of the law Nor is there, bioadly speaking, 
anything which can be called a ‘ press law ’ ^ The fieedom 
of the Press is based not on any specific enactment but 
upon the right of individual journalists to wiite what they 
will so long as they avoid collision with the law of hbel 
‘ The law of England ’, says Loid Ellenborough, ' is a law of 
liberty, and consistently with this hberty we have not what is 
called an mpt imdur There is no prehmmaiy licence neces- 
sary, but if a man pubhsh a papei he is exposed to the penal 
consequences, as he is m every other act if it be illegal ’ “ 

* Dicey Law of ConstUutun, Lectme vi 
Her V Codbelt, jg StaU Trtah, 49 
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The so-called 'right of public meeting’ rests upon The 
precisely parallel foundations. It arises simply from an 
aggregate of the rights of individuals. The right of Meeting 
assembling is, as Mr. Dicq^ has said, ' nothing more than 
a result of the view taken by the Courts as to individual 
liberty of person and individual liberty of speech ’ . ^ Most 
foreign constitutions specifically and in terms guarantee 
to the citizen freedom of speech and the right of public 
assembling. The rights of the individual are in such cases 
deducible from and dependent upon constitutional law. 

With us, on the contrary, the law of the Constitution is 
inductively built up from the rights of individual citizens. 

And the latter provides perhaps a more secure basis. It is 
evidently more difficult to suspend or even curtail the 
rights of 40,000,000 individuals than to abrogate an article 
in a constitutional code. 

But, though more difficult, it is not impossible. Some War and 
curtailment of the ordinary rights of the citizen is, in 
periodsof public danger orapprehension,plainlyinevitable. 

The right to personal liberty being guaranteed to a large 
extent by Statute may be thought to stand in a class apart. 
Accordingly it is the less remarkable that the Habeas 
Corpus Act should have been from time to time temporarily 
suspended. Yet it is noteworthy that the suspension has 
only been partial ; it has never been general ; the action 
of the writ has been suspended only in the case of persons 
charged with certain spedfied crimes such as treasonable 
practices. Between 1688 and 1745 it was suspended nine 
times : several times immediately after the accession of 
WUliamandMary; again during the Jacobite rising of 1715; 
for a whole year during the alarm caused by the Jacobite 
‘ Plot ' of 1720-1 ; and agam, in consequence of the Young 
Pretender’s invasion in 1745. It was not deemed necessary 
to suspend the Habeas Corpus Ad during the American 
rebellion, but in 1777 an Act was passed empowering the 
King to secure persons suspected of high treason committed 
in America, or on the high seas, or of the crime of piracy. 

‘ op. dt., p 285. 
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The Tiie longest and most notable penod durmg which the 
Revolu- guarantees tor personal liberty Mve been suspended m 

aad England was that which followed the outbieak of war with 
Revolutionary France The youngei Pitt has been fie- 
quently charged with mitiatmg a S57stem of brutal coeicion 
designed less to repel the assault of French Jacobinism 
than to suppress Liberalism at home The charge is 
manifestly unfau" There are some questions m the deter- 
nunation of which the historian has obvious advantages 
over contemporary criticism But m an attempt to 
estimate the gravity of symptoms of pobtical and social 
unrest the advantages aie all the other way Those 
contemporaries who were m the best position to know the 
facts had no doubt as to the reahty and giavity of the 
conspiracy against which both the Executive Government 
and the Legislature of the day felt bound to adopt elabo- 
rate precautions On more than one occasion Pitt, m 
Older to fortify the position of the Executive, procured the 
appomtment of a Committee of Secrecy selected by ballot 
The Committee of 1794, which was m full possession of the 
mformation at the disposal of the Government, reported 
that there existed ‘ ample proofs of a traitorous con- 
spiracy ’ Among later cntics those are least disposed to 
question Pitt’s wisdom who have themselves occupied the 
same position of responsibility Thus Lord Rosebery 
wntes with a combmation of sound sense and epigram 
' What has been rendered abortive it is common to thmk 
would never have possessed vitahty ’ ^ The late Lord 
Salisbury has left on record his own opmiontliat ' strenuous 
efforts were made to bnng about a bloody revolution such 
as that which was ragmg m France ’ * Thanks m large 
measure to the precautions adopted by Pitt those efforts 
were happily abortive 

That the precautions necessitated some curtailment of 
the ordinary hberties of the atizen is undemably and 
unfoitunatdy true In December 1793 the traditional 
hospitality extended by Great Bntam to foreigners of 

‘ -PlU, p 2S7 > Ejtovs, 1, p 168 
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every descnption was temporarily mlerrupted. The Alien 
Act placed foreign immigrants under severe rcslnclions 
and gave the Secretary of State a discretionary power of 
expulsion Ongmally passed tor one year only, the Act 
was renewed fiom tune to time and was not finally 
1 epealed until 1826 The Executive was again armed with 
similar powers dm mg the revolutionary penod of 1848, 
but did not find it necessaiy to exercise them In 1794 
the Habeas Corpus Act was suspended until 1801, a peiiod 
of suspension unprecedented m dmation ^ 

In view of the grave reports made by a Secret Committee Suipon 
m 1817 the Act was again suspended , but the suspension 
lapsed on ist Maich and has never since that day been Corptu 
re-enacted for Great Biitain, though iccoursc to this 
precaution has unfoitunately been hequently found neces- 
sary m Ii eland In 1801, and again in 1818, it was deemed 
desirable to pass an Act of Indemmty foi aH those who, in 
virtue of the poweis conferred upon them by the sus- 
pensory Acts, had detamed suspects m custody 01 had 
suppressed ' tumultuous and unlawful assemblies ’ 

The Indemmty Act of 1818, though a natural sequel of 
the suspension of the Habeas Corpus Ad, and in accoid wi( h 
precedent, was fiercely oppos^ m both Houses Tlie 
passmg ot such an Act may, howevci, be accepted as 
stnkmg testimony to the way in whicli the punciple of 
habeas cot pus has mtci twined itself with tlie fibres of tlie 
English Constitution It is noticeable that, though other 
precautions were uecessaiily taken, the Habeas Corpus Act 
was not suspended durmg tlie Gicat War 1914-18 
The Al%e>% Act and the Suspensory Act did not stand 
alone durmg the French Wai In 1793 was passed the 
Treasonable Practices Act, which created a new law of 
treason, dispensed with tlie proof of overt acts, and made 
any wntmg, prmting, speaking and pleaching, or uicitmg 
to hatred 01 contempt of the Sovoicign, or the established 
Government 01 Constitution, a high misdemeaiiom The 

’ Robeifson, Lnqland iittdcr ttu, Ilanovettans, p J64 Ei'skine May, 
op c\t , vol ui, pp 12, 50 



262 PROBLEM OF PERSONAL LIBERTY 
Sekttous Meetings Act (also passed in 1795) prohibited 
meetings of more than fifty persons without notice to a 
magistrate, and empowered the magistrate to attend and 
break up a meeting, if, m his opmion, it was tumultuous 
The control of the Government over the Press was tight- 
ened by mcreasmgly strmgent regulations , the stamp and 
adveitisement duties were mcreased, and unheensed debat- 
mg societies and readmg rooms were placed on the same 
footmg as biothels To asseit, as does Sir Erskme May, 
that by such measures 'the popular Constitution was 
suspended ’ would seem to savour of exaggeration The 
hbeities of the citizen were unquestionably curtailed, but 
it IS at least an open question whethei without temporary 
curtailment those hberties could have been permanently 
preserved 

The Great A Situation m many respects stiikmgly parallel to 
191^^8 1793-1815 lecurred m iqi/j-iS To the drastic 

measures enforced dunng the earhei cnsis theie was, 
indeed, no lecomse dunng the later, but by the Defence of 
Uu Realm Act extended powers were conferred upon the 
Executive and numerous regulations were issued and 
enforced A censorship of the Press and of correspondence 
was an obvious mihtary precaution, but the censorship 
itself was of a limited character , it was not mvested with 
an autocratic power of veto , it could advise, and the 
advice was usually followed, it could forbid, but to 
disobey its prohibition was not in itself an oftence m law , 
an editoi could not be prosecuted on the charge of havmg 
pubhshed matter which the Press Bureau had forbidden , 
he could only be charged with havmg pubhshed matter 
which, on certam specified grounds, was injunous to the 
national mterest , and it was for the Courts, not for the 
censorship, to deadc, m the last resort, whether the 
matter complained of was injunous If the Executive 
seized, as it did, the plant of an ofiendmg journal, the 
legahty of the scizuie could be tested by an action for 
damages for trespass In fine, it is, as Sir Herbert Samuel, 
who was Secretaiy of State, has forably remarked, ‘ an 
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error to suppose that tlieGoveiiunent sought, orParhament 
estabhshed, a censoiship above the law ’ ^ 

Nor did the Government attempt to prohibit the expies- 
sion of opinions in opposition to the war It did prohibit 
the communication ol inihtary infoimation useful to the 
enemy, piopaganda agamst voluntary recruiting, attempts 
to mduce men liable to compulsory service in the aimy to 
disobey the law, attempts to foment strikes 01 disaflection 
among the woi kmen in essential occupations The cituen 
was, however, free to expiess opinions as to the oiigin of 01 
responsibihty lor the war, as to endmg it, and as to the 
propnety of consciiption ^ A demonstration proposed to 
be held on Easter Sunday, 1916, m Trafalgar Squaie was 
indeed prohibited, under the Defence of Hie Realm Atl, but 
less because it was a ' peace ’ demonstiation than in the 
Intel ests of pubhc older m London Elscwheic mcctingb 
with similai objects woie peiimtted On the whole the 
Act was administeied as regards freedom of speech and of 
the Press with conspicuous, and as some thought excessive, 
regard foi the lights of mdmduals 

Not less conspicuous was the legaid sliown foi peisonal 
liberty By a regulation. No i4,B,madeundcitlicDc/<!Ht.e 
of the Realm Act, the Secretmy of State was empowered to 
order the mternment of any peison ‘ of hostile origin 01 
associations ', when he considered mternment expedient 
m the mterests of public safety Many persons wcie 
so inteined , and by test cases carried to the House of 
Lords the Judiaaiy confirmed the legality ot the methods 
employed by the Executive Those methods were, how- 
ever, incomparably less drastic, though the public safety 
was, pethaps, even more imperilled, than during tlic 
Napoleomc wars 

The Executive was less tender m regard to rights of 
trading and property ,No one could question tbe pio- 
pnety of the regulations, perliaps msuffiaently drastic, to 
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prevent trading with the enemy, but there was natuiaUy 
less unanimity m regard to some other mattcis The 
Government took possession, under the elastic teims of 
D 0 R A , of land, buildings, plant, commodities, securi- 
ties , they regulated mvestments, restricted unpoits, fixed 
pnees, and controlled the purchase of food , they forbade 
the manufacture of this and msisted upon the manufacture 
of that Yet heie again the dictatoiship was at once 
temporary and legal The Courts were open to the 
aggneved citizen , but although the ‘ rule of law ’ was not 
transgressed the latitude given by the law to the Execu- 
tive made many hard cases 

Recent Yet there would be httle ground for apprehension if the 
citizen could feel assured that the increased power cxei- 
cised by the Executive were merely a transitoiy pheno- 
menon, and that emergency legislation would leave no 
permanent mark upon the Constitution StiU more 
assurance would be felt if it could be shovni that the 
intrusiveness of the Executive weie only an incident— an 
mevitablemcident — of war-time, and that the phenomenon 
was not discermble before the year 1914 Unhappily, no 
such assurance is possible A comparison of the fiist and 
last editions of Mr Dicey’s lUummatmg work, pubhshed 
respectively m 1885 and igiS,’’ supphes a conclusive 
illustration of this statement No part of the earher 
edition attracted moie attention, alike m this country and 
among foreign pubhcists, than the author’s unqualified 
msistence upon ‘Rule of Law’, as observed m England, 

m contrast with the dro%t aitmnistrahf which is a charac- 
teristic feature of the administiative system of France, 
as of all countnes which have adopted the piinciples of the 
Code NapoUon The ' rule of law ’ was Uien r^uced by 
Mr Dicey to three distmct propositions 
I ‘ That no man is punishable or can be lawfully made 
to suffer m body or goods except for a distmct bleach of 
law established m the ordmary legal manner before tlie 
ordmary courts of the land ’ , 

• Eighih Edihon 
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2 ' Ttat not only is no man above tbe law but (what is 
a diffeient thing) that here every man whatevei be his 
rank or condition is subject to tbe oidinary law of the 
realm and amenable to the jurisdiction of the oidmary 
tribunals ’ , and 

3 ‘ That with us the law of the Constitution, the lulcs 
which m foieign countiies natmaUy form pait of a consti- 
tutional code, aie not the source but the consequence of 
the rights of individuals as defined and enfoiced by the 
courts ' 

The first proposition asscits, in the most emphatic 
mannei, the nght of the mdividual atuen to pcisoutil 
hbeity No man is pumshable except for a pioved offence 
agamst the law Two pomts are notewoithy (i) there 
must be a distmct breach ol the law , and (2) this bieach 
must be piovcd m the ordmaiy legal inannei before the 
ordmary courts of the land To most Englishmen such 
a proposition must seem to be an obvious commonplace 
But if we would understand its full significance, wc need 
only turn to the expcnence of France undei the Ancten 
R 6 g%me, 01 to the events, bnefly summaiizcd above, of our 
own history m the first haU of the seventeenth century 
Charles James Fox, on heaimg of the fall of the Bastille 
(14 July 1789) IS said to have exclaimed ‘ How much the 
greatest and best event that evci happened m the history 
of the world I ' To us such an exclamation would seem to 
be the outcome of pohtical hysteria It becomes intelli- 
gible, however, when we leahze that the Bastille was the 
outwaid and visible sign of a judicial system which was 
the negation of the first proposition of oui ‘ rule of law ' 
Hundreds of men had under that system suffered loss of 
hbeity not for distmct and proven breach of the law but 
because they had rendered themselves obnoxious to tliose 
who were poweiful enough to proem e a leths ie cachet 
consigmng their enemies to imprisonment which might be 
hfelong The Bastille stood not lor tlic rule of law, but for 
the lule of piivilege Hence its destruction was hailed, 
alike by Fienchmen and by sympathizeis abroad, with an 
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enthusiasm which to the average Englishman seems 
hs^tcncal In pioportion, however, as we appieaate the 
blessmgs of the ' rule of law ’ can we sympathize with the 
desti action of the rule of might 
If the fiist rule illustrates the ' legahty ' of our Constitu- 
tion, the second supphes a guarantee for its impartiality 
It 13 commonly said that m England ' there is one law 
for aU that ‘ aU men are equal before the law ’ It may 
be doubted whether half the people who quote these 
aphorisms aie aware of their prease significance They 
not only affirm an important pnnciple, but pomt an 
instructive contiast In England not only is no man 
' above the law but every man is subject to the ordinary 
law of the leahn and amenable to the jurisdiction of the 
ordmary tribunals This, to a constitutional lawyer, is the 
real meamng ot the assertion, constantly reiterated, that 
m England Ministers are ‘ responsible ’ Stiictly speakmg, 
as Maitland pointed out, ' Mimsters are not responsible to 
Parliament , neither House, nor the two Houses together, 
has any legal power to dismiss one of the Kmg’s Mimsters 
But m all sLnctness the Ministers are responsible before 
the Courts of Law, and before the ordmary Courts of Law, 
and they are there responsible even foi the highest acta of 
state , for those acts of state they can be sued or prose- 
cuted, and the High Court of Justice will have to deade 
whethei they are legal oi no ^ 

These rules of law provide the foundations on which the 
whole fabnc ot personal hberly has, m this country, been 
erected They also pomt to a contrast between the legal 
and administrative system of our own countiy and that 
of countnes wheic iiiedrcnt admmvstratij is admmistered 
by Tnbunaux adtmnistreUtfs ® 

* Const Hist ,-p 484 

* The e-rtent of this contrast was undoubtedly oveislatcd, oven if the 
nature of it was not misunderstood, by Dicoy when he published the 
earlier editions of his great work The following paragraphs wll show 
that Dicey did in some measure recognize these truths, though ho was 
naturally reluctant to retiact his original propositions and rather 
disposed to attribute the necessity foi lostatement to a change m the 
facts of the situation Unquestionably recent tendennes, both m 
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In the introduction to the latest edition of the Law of DocUnms 
ihe Constitution Mr Dicey, while affirming that the puna- 
pies laid down in the ongmal treatise with regard to the 
rule of law and to the natuie of droit admimsiratij wae 
httle changed, nevertheless dcaned it proper to call atten- 
tion to a ' smgulai dcdmc among modem Englishmen 111 
their respect 01 reverence toi the lule ot law, and to 
certain dianges in the droit administrahj of Fiance ’ ^ 

He found proof ot the declining venciation loi tlie iiile 
of law m England m thiec diicctions (1) m the cliaractei 
of recent legislation , (11) in the e\istcncc among some 
classes of a certain distrust both of the law and of the 
judges , and (ui) in a marked tendency towards tlie use 
of lawless methods for the attamment of social oi political 
ends The last he attributes to a variety of causes 
Firstly, to tlie fact that a vote has now been given to 
atizens who ‘ partly because of the fan ness and tlic 
regularity with which the law has been enforced for 
generations in Great Britain hardly paceive the risk and 
ruin mvolved in a dcpartuie Irom the lulc of law ’ The 
consequence is that large classes of ' otheiwise respectable 
persons now hold the behef and act on the conviction tliat 
it is not only allowable but even piaiscwoithy to bieak 
the law of the land if the lawbicakcr is pui suing some end 
which to hun or ha seems to be just and desirable ' In 
this conneMon he mstances certain of the English clergy, 
passive lesisters against education rates, those who ‘con- 
scientiously ’ object to vaccmalion, and militant sulira- 
gettes Other lUusti aliens of tins deploiable tendency 

England and on the Conlinont, have boon vuy markedly in Cho 
direction opposito to that indicated by llicey forty yoan ago 
Just as tins book is going to press an e\liauative tieatise on PiMic 
Authontifs and hud LiahUitv his been ])nblishc>d by lb Olccson E 
Robinson (London University Press, loji;) To tins Ucatiso Piofosaor 
J H Morgan contiibutcs a most valu iblc introilnction, in which ho 
nghtly emphasi/ps and illustrates iccont tondcncios, though his stric- 
tuTOB on Diccy are peril ips unduly severe and take too httlo account 
of the modilications of his oiigm il views to which Dicey himsolf called 
attention But Dr Robinson's valuable work and Mr Morgan's 
brilliant mtroduction deserve the close attention ahho of jurists and 
legislators > p mrsviu 
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would doubtless have occurred to hun (as they will occur 
to others) had the Intioduction been wntten even a few 
months later than it was 

The tendency may also, m Dicey’s opimon, be attnbuted 
to the democutic sentiment that law should on the whole 
correspond witb pubhc opimon, and to the perplexity 
occasioned theieby to the honest demociat when he is 
confronted by the phenomenon of a large body of citizens 
who aie not only opposed to a pailiculai law but actually 
question the moial light of the State to impose or mam- 
tain it Hobbes held that no law could be unjust Many 
worthy atizens now hold that any law is unjust which is 
opposed to the dehberate convictions of a large body of 
citizens, and that it may lightly be resisted by the use of 
foice Yet that way hes the dissolution of soaety 
A third explanation, if not justification, for lawlessness 
ilr Dicey found m the ‘ nusdevelopment of paity Govern- 
ment ’ which would sometimes tend to confuse loyalty to 
a parly with allegiance to the State But candour compels 
him to add that no one who sympathizes with the pnna- 
ples of the Revolution of 1688 can refuse to admit that 
‘ crises occasionally, though very larely, arise when aimed 
rebelhon against unjust and oppressive laws may be 
moially justifiable ’ Yet no loyd citizen will be quick to 
emphasize this admission Discussion of so delicate a 
point is, however, outside the scope of this work 
Tendon- More peitment to oui immediate purpose is the maikcd 
tendency of recent legislation to confei judicial 01 quasi- 
bon judiaal authonty upon ofBcials and pubhc depaitments 
Reference has already been made to this tendency m a 
precedmg chapter ^ Mr Dicey further illustrates it by 
reference to the powers confened upon Local Education 
Autlionties by Section 7 of the Edw^ton AU of 1902, upon 
the Insuiance Commissioners and other oihaals by the 
National Insurance Acts of 1911 and 1913,^ and upon the 
Commissioners of Customs and Excise and the Coinmis- 
’ Supra, c x\\ 

* Cf m pai titular §5 06, 67, and 88 (i) ot the M of igii 
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Stoners of Inland Revenue by the Finance Act of 1910 
He also refers to Section 3 of the Parhament Act of 1911 
which appears to put the Speakei of the House of Com- 
mons above the law, by enacting that any certificate 
given by him under the Act ‘ shall not be questioned m any 
court of law ' 

A tendency aheady marked was natmally accentuated The War 
by the cucumstances of the Great War Inevitably, as we niveau, 
have seen, the Legislature was compelled to delegate much o'aoy 
of its authonty to subordinate bodies, and m particulai 
to the Pubhc Depaitmcnts old and new 

It IS evident that the position of the Judiciary has been iho 
thereby rendered mfimtely more difficult, and at the same 
tune even more responsible Duimg the Wai admimstia- 
tive regulations poured from public departments with such 
bewildering rapidity that even lawyers find it almost 
impossible to ascertam whcthei official claims alleged to 
be based upon such regulations weie or were not legally 
justified The dilficulty, haidly noticed m the ferment of 
wai, was accentuated when, aftci the conclusion of peace, 
pnvate atizcns attempted to enforce then rights against 
the Crown 

' I personally feel ’, said Lord Justice Suutton, ‘ tliat the 
whole subject of pioccedmgs against Government Depart- 
ments is m a veiy unsatisfactory state it is of great pubhc 
impoitance that there bhould be piompt and efficient means 
of calhng m question the legality of the action of Government 
Depaitmcnts, which owing to the gieat national emergenaes 
ansuig out of tlie war, have been mclmed to take action that 
they considered necessary in the mteresls of the State without 
any mce consideration of the question whethci it was legal 
or not ' ^ 

The Judicial y has, on the whole, shown itself tenacious The 
of its honourable tradition in favour of tlie lights of 
pnvate subjects, even when in conflict with the Crown Realm 
But the Defence of the Realm Acti, and the iniiiunerable 
regulations issued under those Acts placed many obstacles 

‘ Marshal Shtpjnng Co v Boaid of Traiio z K B Alp 352 
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in the path of the hons of justice On Fnday, 7 August 
1914, the Defence of the Realm Act passed, without dis- 
cussion. through aH its stages in the House of Commons, 
and on Saturday the 8th received the Royal assent ^ On 
28 August a fuither Act was passed, and the Defence of the 
Realm ConsoUdakon Ad became law Ncithei the Con- 
sohdatmg Act nor its immediate piedecessor reproduced 
the title of the Act of August 8, and the omission to do 
so had special significance The first of the senes was 
designed ‘ to confo on His Majesty powei to make regula- 
tions during the picsent wai lor the defence of the Realm ’ 
Had the Executive m the meantime received wainmgs 
that the title might prejudice and limit the Prerogative 
and hamper the action of the Government ? Howevei 
that may be, the fact remains that the Consohdatmg Act 
was declaratory It declared that ' His Maj esty m Council 
hoi power ', &c Nor was the sword thus placed m the 
hands of the Executive allowed to rust 
The Case The Crown even went so far as to attempt to establish 
a nght to expiopnate the subject without compensation, 
but the attempt was stoutly and properly resisted The 
leadmg case was that of De Keyset's Royal Hotel, which 
in 1916 was requisitioned by the War Office The lequisi- 
tion was in Older, but the question was subsequently 
raised whether the Ciown could leqmsition the hotel 
without paymg legal compensation The Crown did not, 
of course, propose to seize piivate property without com- 
pensation, but it claimed that this payment should be ‘ of 
grace ' and that the amount should be determined by the 
Defence of the Realm Losses Commission — subsequently 
known as the War Compensation Court The proprietors 
of the hotel dechned to accept anyihmg as of grace they 
claimed their legal rights, and the case was ultimately 
decided m then favora by the House of Lords Before 
judgement was given, veiy elaborate reseaiches mto his- 
toncal piecedents weie cained out, and lefcmng to these 
Lord Swinfen said ' It does not appeal that the Crown 

> 4 & 5 Geo V, c 29 
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has ever taken the subject’s land for the defence of the 
realm without paying for it , and even m Stuart tunes 
I can tiace no claim by tlie Ciown to such a pierogative ’ ^ 

A dufferent but not less important pomt was raised by Revenue 
a sheaf of cases which arose from the attempt of the £j,“nces 
Executive to raise a revenue foi the State without the 
sanction of Paihamcnt Vaiious Mmistiics weie, during 
the Woi, empowered to giant hcences foi the cxpoit, 
import, and istiibution of commodities, foi tlie sale of 
ships, and othei purposes The Food ContioUer refused to 
grant a hcence for the sale of milk to a laigc daiiy com- 
pany unless and until it agiced to pay a toll of zi pei 
gallon on the milk sold The tolls wcie paid, but, os tlie 
company contended, undei dm ess, and they claimed, 
after the War, that tlie money, illegally cxtoited, should be 
refunded The House of Loids finally decided that the 
imposition amounted to taxation imposed on the subject 
without the authority of Parhament and was consequently 
illegal 

The prospect of havmg to repay not only the amount iho War 
claimed by tlie WtUs United Domes, Ltd , but by many y^^^ 
othei subjects upon whom similar impositions lud been Aa 
laid alaimed tlic Tieasuiy, and in 1923 a BiU was intio- 
duced, and in somewhat amended foim became law m 
1925 Uie lesolution on which the Act was founded 
sufficiently explains its scope It affiimed 
‘ that it is expedient to give legal vahdity to the imposition and 
levying of ccitain charges whidi, duiing the late wai, cettoin 
Government Departments, pmjpoiting to act m pursuance of 
powers cunfeiicd by the Defence of the Realm Regulations, oi 
otherwise, imposed by way of payments required to be made 
eithei on oi in connexion vnUi the grant of licences 01 permits 
issued 01 pmpoiting to be issued m putsuance of the said 
powers 01 in connexion with the contiol of supphes 01 of the 
pnees of ceitam commodities othei tli.ui milk ' 

The last woids aic significant Pailiament hesitated to 

* On tlie whole of this cvcotdingly intoiesling and impoitant case, 
cf Tin, Cav of RiqtmiUan-, by Sir Lc^il Scott and A Hildcsley, with 
an mtiodurtiou by bu John Simon Oxford, 1930 
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invalidate a judgement of the House of Lords That 
judgement stdl stands, and the dairy company obtamed 
its money, but the claims of others, similarly situated, 
weie baired, and the Treasury remains in possession of 
funds which it had secured by a process admittedly illegal, 
though neither vmdictive, nor even, undci the ciicum- 
stances, unreasonable Nevertheless the War Charges 
Validity Bill raised serious misgivmgs m the minds of 
those to whom the mdependence of the Judiaary and the 
hberty of the subject are pearls of even greatei pnce than 
the b^ancmg of tiie national budget If ever a vahdating 
Act could be justified, however, il was m this case Illegal 
as the action of the Executive was, it had inflicted no 
damage on the hcensees They had paid for a pnvilege 
which was presumably as luciahve to themselves as it was 
to the State The blunder was technical rather than 
substantial, and though a protest was pioperly entered 
agamst the type of legislation which the Act represented, 
it may be that greater mjustice would have resulted horn 
its rejection thsm from its enactment 
indem- Of Similar import, though much wider scope, was 
which had been passed m 1920 to ' restrict 
the takmg of legal proceedings m respect of certain 
acts and matters done during the War, and provide 
m certain cases remedies m substitution therefor, 
and to vahdate certain proclamations, orders, hcences, 
ordmances, and other Laws issued, made, and passed, 
and sentences, judgements and ordeis of certam Courts 
given and made during the War ’ Some legislation of 
the sort was obviously necessary after a period of such 
profound upheaval, but an mdemiuty Act bemg, m Mr 
Dicey’s words, ' the legahzation of illegality ’ needs to be 
very closely scrutinized Scrutmy m this paiticular case 
showed that the BiUhad been drawn in exceptionally wide 
terms , it was stoutly opposed durmg its passage through 
Parhament, and the Loids inserted valuable amendments 
The general effect of the Act was to close the doors of the 
ordmary Courts to peisons who alleged damage and loss 



ADMINISTRATION OF JUSTICE 273 

at the hands of the Executive dunng tlie Wai , and to com- 
pel them to seek ex-gratta ledress at the hands of a tiibunal 
which might fairly be desciibcd as ' administiative ’ ^ 
Thus the distinction between England and tliose countnes 
where the droit admimbhatij obtains has unquestionably 
dimmibhed , but it would be a palpable ciroi to suppose 
that it had been removed Whether the subject gains or 
loses by the cMstencc of adrmmstiativc Coiuts is a question 
whicli, m the opinion of some recent writers,’* has been too 
hastily aiisweicd But tire consideration of that question 
must bo postponed 

1 Foi tlcbitc on Second JUidmg cl Pinliaiiuntayv Dihritu Com 
mom, vol IJS pp 171.1-1855 Cf csp« cully feijcccucs of Sii F Pollock 
and Sir Ooidon llowul (subscqncnlly Mxstoi of lilt Kolls and Loid 
Cliicf Justice it^pcclivdy, Mi (now bu) Leslie booll ind Sit r (now 
Lot(l) CaiEiOii 

See in p iilieni u ai Utles on Uio Ciiowlh 0/ Bniiautiaey by Mi C K 
Allen, QmuUtly Jiivuw, No 477, and Kobinwn and Moigan, rublir 
AulhotUu^ (inti Ligttl I latnl'tv 




XXXII THE ADMINISTRATION OF JUSTICE (2) 

The Courts of Law 

' It ]<) foi tins end that the King ha& been cicalcd iiid cleclLd that ho 
may do justice to all Bbacton (ijUi century) 

' No bee man shall bt UUn 01 inipusoncd 01 disscisid ni oiithwod 
01 eaded or anyways destroyed , nor will wo go upon him, nor will we 
send upon him, unless by llu lawful judgement of his pctis oi by tho law 
of tho land To none will wn sell, to none will wo deny or del ly, light 
or justice ’—Magnn Citrta, §§ 39, (O 

THE piecediTig chaptci was concerned with, the pioblein i.-aw and 
of Libeity, and mdtcaled the way in which that pioblcm 
has been solved m England by the giadual esUblislnnent 
of the ' Rule of Law ' Of tliat lule the Judges aie tho 
guaidians and Uuslces Then position m the Pohty is 
consequently of supreme impoitancc to the individual 
citizen, to his enjoyment of life, hbeity, and piopeity 
The general position of the Judiaaiy in England has been 
aheady discussed , m particular, attention has been paid 
to the piaciical application of Montesquieu’s doctime 
of the separation of powers, and to the necessity of kcepuig 
the judiaal functions of Govanment sepaiatcd, as clearly 
as may be, fiom the executive and legislative functons 
Apart fiom the elementary pnnaples of the division of 
labom it is plainly dcsuable to scpaiatc the Judiuaiy 
from the Lcgislatuie m oider that theie may bo no 
confusion between the question as to what the law is, and 
what the law ought to be It is, moicovci, of supiemc 
moment to tlie mainlenancc of justice m the Common- 
wealth that law sliould be apphed according to an estab- 
lished and impartial method of mtcipictation This end 
IS moie likely to be attamed, as Mr Heniy Sidgwick 
pomted out, if those who apply the law aic not also lespon- 
sible for its enactment ^ Not less impoi lant is if , as ah eady 
mdicated, that the judicial powci should be sepaiatcd 

‘ Elements of Pofthes, p 345 
T 2 
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from the Executive Nothing, as we have seen, can be of 
gi eater moment to the mdividual atizen than that the 
Executive should be kept within the restraints of law 
Yet those lestramts ' can hardly be expected to be cHec- 
tive unless the question whether acts done by Executive 
officials aie or are not illegal can be referred — ^m the last 
resoit — ^to the judicial decision of some organ independent 
of the Executive ’ ^ Such an organ is also necessary in 
order to deteimme any conflict whicli may arise between 
the legal lights of one citizen and another , to compel the 
individual to perfoim his legal obhgations as a citizen, and 
to pumsh those who tiansgiess the law ' In detei mining 
a nation’s rank in pohtical civihzation,’ writes Mr Hcniy 
Sidgwick, ' no test is more decisive than the degiee in 
which justice as defined by the law is actually lealizcd m 
its judiaal admimstiation , both as between one pnvale 
citizen and anothei, and as between piivate citizens and 
members of the Government ’ ^ 

The same wiiter lays down the essential conditions of 
a system such as will enable a nation to satisfy this lest 
The fiist essential is a judiaal bench at once learned, 
skilled, impartial, incorruptible, and independent The 
second is that the Courts in which justice is admimstcied 
should be sufficiently numerous and accessible to all 
suitors, and a thud is that no one should be hmdered either 
by official oi pnvate obstruction from seeking judicial 
remedies foi legal wrongs Accordingly, ' the judicial 
piocess should be as simple, short, and inexpensive as is 
consistent with adequate security for justice, and adequate 
provision for the correction of judiaal enois ’, while at the 
same time ‘ vexatious litigation should be discoiuaged lest 
the remedies foi social mischief piove worse than the 
disease ’ ® 

In the hght of prmciples thus laid down we may now 
proceed to analyse the actual organs of the judiaaiy m 
England and to describe the machmciy by which the law 
IS administered The task is greatly simphfled by the fact 

1 op cit , p 343 “ op eft.p 457 • Op ett , p 547 
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that the machinery was completely overhauled in the years 

1873-94 

The Courts may be divided into two categoiies (i) the Tiia 
Central 01 ' Supeuor ’ Comts located (with exceptions to 
be noted piesently) in London , and (2) the ' Local ' or 
‘ Inf ei lor ‘ Courts scattered throughout the counti y They 
may luithei be subdivided into cml and 0 imtnal Courts 
which aie concerned with rights of citizens inter se, in 
other wolds with private law, and Courts wluch aie con- 
cerned with olfcnccs agamst the Ciown, as lepiesenting the 
State, in other woidswith crime— a. bicach of public Im 
We deal lust with procedure in criminal cases, and trace Cimunai 
it fi om the lowest to the highest 1 ung of the judiaal laddei 
Oltences against the Cnmmal Law aie of two kinds 
mdictablo — the moie senous — and non-mdictable An 
' indictment ’ is tecliiucally an accusation prcleiied by 
a Gland Juiy of Presentment, an institution the histoiy 
of which must be sought in the ongiim of tlie English 
Constitution The value of this ancient mstitution has 
indeed of late yeais been impugned, but the weight of 
authoiity is m favoui of its lelention, as a saieguaid of tlic 
liberty of the subject ^ Certain ‘ indictable ' ofEeiiccs may, 
however, be dealt with ‘summanly’ notably oiiences 
committed by children and young peisons, and cases in 
which the value of the property in question does not 
exceed 40s , tUid when the accused elects to be tned by 
the Comt of summaiy juiisdiction, or when the accused 
pleads gmlty 

Non-indictablc offences aie dealt with summaiily by Conriso 
a Comt consisting of Justices of the Peace, 01 by a 
stipendiaiy 01 Police magistrate, who is invested with the 
poweis of two orduiaiy Justices of the Peace and may 
consequently sit alone The histoiy ol the Justice of the 
Peace, an histone and still important functionary, will bo 
dealt with m a subsequent diaptci Justices of the Peace 
aic appointed by the Loid Chancclloi, actmg on bclialf of 
the Clown, to whose notice they aic now recommended, 

‘ C^ Kenny, Outlutfs of Ctminal Law, pp 45O-7, uoLes 
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m the case of county magistrates, by the Loid-Lieutenant, 
m the case of boroughs by local advisory committees, 
repiesentative of all pohtical parties ^ 

A large proportion of non-indictable offences, though 
techmeaUy criminal, are of a petty chaiacter, and ‘ consist 
mainly of breaches of mumcipal icgulations made in the 
mterests of the pubhc safety, or health’, and not 111- 
volvmg ' violence, cruelty, 01 gioss dishonesty ’ ® Such 
cases aie dealt with m Police Comts 01 Petty Sessions, 
which in laige towns sit daily, and m smaller towns and 
country distncts at frequent inteivals In these Courts 
]ustice is administered by magistrates who are foi tlie most 
part unpaid In counties, the chaumen of county and 
distiict councils , in boioughs, the mayor, and, foi one 
yeai after vacatmg office, the ex-mayor, are ex-officio 
magistrates In boroughs which have a scpaiatc Com- 
mission of the Peace there arc, in addition to these two 
functionanes, boiough magistrates whose junsdiction is 
hmited to the borough and who sit only in Petty Sessions 
The county magistrates admimstei justice m two Courts — 
m Petty Sessions, as m boroughs, and m ' Quarter Sessions ’ 
which are held four times a year, and at which moie 
serious offences are tried 

^ Petty All persons accused of ciime are brought in the first 

sessions mgtance before a magistrate or magistrates sittmg m a 
Pohee Court or Petty Sessions In all cases an ' mforma- 
tion ’ or ‘ complaint ’ must be laid by some one who knows 
the facts If the case be trivial, a summons to attend and 
answer the charge is issued by a magistrate If tlie 
defendant fails to appear the case may be detei mined in 
his absence, or a warratU may be issued for his aiiest In 
grave cases a warrant is issued undei the hand and seal of 
a magistrate or a judge of the Kmg’s Bench Division 

‘ The Loid-Lieulenants aie now ndvised by sinulai comraitlccs 
Foimi-rly, borough magistrates wi.ro Appomied on the locommendaiion 
of the Town Council, oi other local bodies, but m many cases the 
appointments weio frankly pohtical 

IntiodUi/ion to the Judmal {CrtmiMl) Stelutia for the yeai 1908, 
p 12, note (quoted by Aloxandm, Aammstrottm of Jttihi i., p 147) 
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Justices of the Peace, being as a rule laymen without Magis- 
speaal legal knowledge, must appomt a salaned cleik with 
legal qualifications to assist them in then judiaal work 
It is the duty of the clerk to advise the Justices on pomts 
of law, to lake minutes of the proccedmgs, and m the 
case of mdictable offences to take the depositions and to 
transmit them to the Director of Public Prosecutions, if 
the case is taken up by him, or to the Couit of tnal 
The relations of the lay Justice of the Peace and his 
expert adviser have for many centmies attracted the 
shafts of satire Early m the seventeenth centuiy Fletcher 
m The Elder Brotlier makes Miramont say to Biissac 
Thou monstrous piece of ignotance m office ' 

Thou hast no moie knowledge than thy Cleik infuses 

Fieldmg makes the same point m Tom Jones, wlulo the 
famous scene between Mi Nupkms and Ins derk Mr Jmks 
is famihar to aU readers of Pickwick A distinguished 
Amencan commentator on Enghsh institutions quotes the 
lelation of Justice and Cleik in illustiation of the thesis 
tliat the co-operation of piofessional and lay elements is 
one of the most outstandmg and characteristic of cxistmg 
pohtical traditions m England ' In older’, he writes, ‘ to 
produce really good results, and avoid the dangers of 
melficiency on the one hand and of buieaucracy on the 
other, it IS necessary to have m any administration, 
a pioper combmation of experts and men of the woild ' 

This combination is seen not only, as already noted, m the 
co-operation of paxlumentaiy mmisteis and civil servants, 
but m that of judge and jury, and— with a icvcisal in tlie 
mutual relation of the two elements— in that of Justice 
and Cleik ^ 

The Council of a Mumcipal Borough,® 01 indeed any supon- 
' populous place ’ of 25,000 inhabitants,® may petition 
the Home Secretary to appomt one or more stipendiary trates 
magistrates A stipendiary is paid by the borough, 

* A L IxjwoJl, llie Govenuntnt of EH^ani, i 173-G 

• Under ilio Municipal CorporaUona Act, i88i 

‘ Stipendiary MaguiLraics Act, 1863 
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though he holds office during His Majesty’s pleasuic , he 
must be a hamster of seven yeais’ standing, and becomes, 
by vnlue ot his office, a Justice of the Peace toi the 
boiough Eveept for the fact, aheady stated, that a 
stipendiary is mvested with the powers of two ordinary 
Justices and may consequently sit alone, Uic proceduio 
of the Court is identical whether the magistrate be paid or 
unpaid In the metropolis and m all the larger boioughs 
summary jurisdiction is virtually cnluely m the hands of 
stipendiary or ' Pohee ComL ’ magisliaLcs Like unpaid 
Justices they cannot tiy, save m the cases already men- 
tioned, persons accused of indictable oftcnccs, noi impose 
a sentence ot moie than six months’ imprisonment 
Justices of the Peace, paid and unpaid, aie amenable to 
the control ot the High Court of Justice Tins coiitiol can 
be exerased in three ways The High Couit can, by a wi it 
of mandamus, oidei the Justices to hear cases whicli aic 
withm then jmisdiction , oi by a wnt of piolnhhon am 
pievcnt them from mleifciuig m matters beyond it , or 
by a wilt of cerlman can call up any case m wlucli thcie 
has been, or thi catens to be, a failure of justice In certain 
cases an appeal lies from Petty Sessions to Quai tci Sessions 
on the facts, and to the High Court on points of law, but 
appeals, m piopoition to the vast number of cases dealt with 
by the Courts of Summary Jmisdiction, are relatively rai e 
The more senous — ' mffictable ’ — cases must be sent lor 
trial to Quarter Sessions or to the High Court, and in the 
lattei case must be ’ presented ’ to Uic Superior Court by 
a Gland Juiy In such cases the function of the Infcnor 
Court IS meidy of a prelimmaiy diaiacLei to investigate 
the puma facie facts, and, m paiticulai , to giant oi lelusc 
bail to the defendant 

ihe Anothei Comt which makes pichminary investigations 
Monei suspected Clime is that of the Coronci, The 

Coi oner’s Office is one ot great antiqmty, having existed 
at least from the year 1194,^ if not fiom an eailioi date “ 

* Slublw, Sehei ChatUts, 360, § 30 
ScLU CoroMii, RiJli, IntioducUon, pp -vv-mx. 
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The Coroner, though dected in the Shiie Court, was 
piimaiily, as his name imphed, the lepresentative of the 
Ring ' He hath pimcipally wiitcs Blackstone, ' to do 
with the pleas of the Qown— and m tins light the Loid 
Chiel Justice of the King’s Bench is the piincipal Coionei 
m the kingdom and may (it he pleases) exeici&e the juris- 
diction of a Coioiicr m any part of the icalm ’ ^ There 
wcie usually lorn coroners m a county, though some 
counties had fewer Tliei c aic now three types of Coi oners 
County Coroners, who since 1889 aie appomted by the 
County Council , Borough Coroners, who in the larger 
boroughs aic appointed by the Borough Council , and 
ceitam ‘ Funchiso ’ Coroners such as those for the 
Univcisity of Oxfoid and City of London AH judges of 
the High Court aiccx-oflicioCoioncismdny locality The 
duty of a Coi onei is to hold inquests, with the aid of a jui y, 
into cases of sudden 01 suspicious death, and to look after 
ticasurc-trovc In tlie event of a verdict against some 
person accused of causuig anolhei’s death the accused 
may be committed foi tiial on the warrant of the Coronei, 
but such committal does not, as a rule, supciscde the 
preliminary investigation of the supposed ciimc before 
Justices of tlic Peace 

By an Act of 1363 the transformed Justices of the Peace 
were required to hold Quarterly Sessions for the dischaige 
of tlieu rapidly accumulating duties With those duties, 
so Idi as they were adnumstiativc m character, a subse- 
quent cliaplei will deal From the first, howevei, an 
importaut part of the work 111 Quarter Sessions was 
judicial That jioition is still ictamed by the County 
magistrates and must, Ihcicloic, claim attention at tins 
pouit Quaitci Sessions aic also held in moie than one 
hundi cd boi oughs In these laltci Courts the sole j udge is 
the Rccoidei Ihe Rccoidei is a piofessional lawyer, 
a baiiistci of not less than live ycais’ standing , ho is 
appointed by the Lord ChanccUoi and receives a small 
salary Uiihke County Court judges and stipendiary 
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magistiates, Recordeis are not disqualified from sitting in 
Parliament, save for then own boroughs, nor from practice 
at the bar The position, therefore, though not highly 
remunerated, is eagerly sought after by pohtical banisteis 
who are looking for promotion to the judicial bench 
Quarlei Sessions m counties are presided over by a chair- 
man, who may or may not have legal qualifications, but 
who is frequently a layman 

The Qejk Like the Justices m Petty Sessions the County magis- 
Pewe “ Quaiter Sessions have the assistance of a tiamed 
legal adviser m the poison of the Clerk of the Peace This 
office is of gieat histoiic antiquity as well as of modem 
utility, datmg back at least as far as the fourteenth 
century The Clerk of the Peace keeps the iccords of 
Quai ter Sessions, which IS a Court of Recoid, and otheiwise 
assists the magistrates m the discharge of then important 
judiaal functions 

junsdic- The jurisdiction of the Couit is threefold It can tiy all 
Qnarter ollences committed to it for tiial except such 

sosaona felomes as are punishable, on a first conviction, by death 
or penal servitude for hfc, and certam crimes such as hbel, 
perjury, and forgery, wbch may mvolve difficult questions 
of law Its appellate jurisdiction extends to all appeals 
from the convictions and ordcis of Couits of summary 
jurisdiction and to hcensmg appeals m licensing, ratmg, 
poor la w, and similar non-cnnunal cases It also possesses 
‘ jurisdiction of a miscellaneous charactci, m certain 
miscellaneous cases, confeired by spcaal statutes, e g the 
enrolment of certificates rdating to the division oi stopping 
up of highways the granting of licences to keep piivate 
lunatic asylums (under the Lunacy Act i8gi), &c ' ^ 
Appeals are (with four exceptions) heard without a jury 
and are decided by the majority of Justices present 
Cases which come before Quarter Sessions as a Couit of 
Fust Instance must, on the contiary, be tried with a petty 
jury The importance of the jurisdiction thus exercised 
may be judged by the fact that some thice-quaiters of the 

'■ Alexander, op cit ,-p Bo and passtm 
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aumnal tnals m England take place m borough and 
connly sessions ^ 

The apex ol the administiation of the Cnnunal The 
Law is formed by the High Couit of Justice, cithei in 
London 01 at Assizes To this Couit all the giavest 
ofiences must, as we have seen, be sent for tiial This 
Court in paiticular (though all Couits of Justice shaie it) 
represents the majesty of the King as the souice 01 fount 
of justice That is, indeed, the fiist and foundational 
pnnciple on which Englisli legal administration has from 
the first rested But tlieie is a second pnnciple of almost 
equal significance that ‘ the smtois are the judges ' 

These two piinciplcs, at first sight contiadictoiy, liave in 
couise of time been blended into the system with which 
we are famihar The administration of justice must in 
pmmtive societies necessaiily be mainly local Hence the 
importance of the local Couits of the Shiie and the Hun- 
dred to be picsently desaibed In those popular or ' com- 
munal ’ courts the ' justice ’ is piacticahy ' folk right and 
IS administeied by the freemen themselves, or in technical 
phrase the ' suitors ate the judges ’ But against the 
maintenance of this idea two forces soon came to opciate 
the centraluing authoiity of the Crown, and tlic more 
immediate authonty of the local tciritonal magnate the 
foi cc of feudalism To some extent, however, in justice, as 
m government, tlicse two forces cancelled out Between 
loyal justice and feudal justice there was more of antagon- 
ism than between loyal justice and communal Hence the 
stem insistence of Ihe Norman and Angevin kmgs upon 
the attendance of the tcnants-in-chief at the Shuc Courts 
upon the nghts of the Sheriff even as against the ' fum- 
cbiscs ’ of the Baions 

Under Henry I,still raoie systcmaticaUyunder IlcniyTT, mrtoxicdl 
we see new machinery in opciatioii The Baions of tlic 
Exchcquei, the King's Justices, go foith as Royal Com- tho ju- 
missioncrs to collect levenuc and incidentally (at fust) to 

* riie Cummal Juristhotion ol Qiuiioi Stssiona has hoen considaiably 
ettendod by the Cnmrnal Jastico Act, 15 i. 16 Opo V, c 80 
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administer justice Then first busmess is to hold ' Pleas 
of the Crown to deadc, that is, any suits m which the 
Kmg IS uiterested Simultaneously the central Cima takes 
on a specialized organization At first it is difficult to 
draw any line between legislative, admimstiative, and 
judicial work Gradually the functions aic dilfercntiated 
and the Cuna Regis (as distinct from the Concilium Regis) 
emeiges specifically as a Couit of Justice Latoi still we 
perceive thice divisions of this Comt (i) the King’s 
Bench — the King’s own Comt, held coramipso domino Rege 
— the Court which had jmisdiction mall criminal cases, and 
in all Pleas of the Ciown , (2) the Court ot Common Pleas, 
foi the tnal of all cases between subject and subject , and 
(3) the Court of Exchequer, deahng with all cases involving 
revenue By the reign of Edwaid I, each of these Couits 
has its own staff of judges But the parent Concilt urn has 
not parted with all judicial function It still belongs to the 
Kmg-m-Council to rediess ineqmties m the woiking of his 
Comts, and to collect the errois of his judges These two 
germmal ideas eventually give us the specialized Court of 
the Chancellor and the supreme appellate jmisdiction of 
the House of Loids 

To some extent these two Courts are m conflict Between 
Paihament and the Council there was, as we have seen, 
a long and bitter stiuggle Eventually the House of Loids 
finds its own work in correctmg the criors m law of the 
ordmaiy Courts Meanwhile, the ChanceUoi has been 
developing, side by side with the ordmaiy Couits but out- 
side them, a jmisdiction of Ins own It aiises natiiially 
fiom his function as Keepei of the King's Conscience 
There are cases m which the apphcation of stiict lulcs of 
law will 1 esult in a demal of equity T hus thci c is gi adua Uy 
evolved a S3^tcm of cqmty, designed to supplement the 
deficiencies and to correct the mcqmtics of the common 
law , thus the Court of Chancciy has come mto being In 
tune, paiticulaily m the fifteenth centmy, and for reasons 
already explauied, the Common Law Comts leveal weak- 
nesses and deficienaes in the admirustiation of criminal 
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justice Theie is loom for a Court ol ' ciimmal equity ’ 
(if one may so plirase it), paiticulaily for a Court strong 
enough to deal with powerful offenders The Kmg’s 
Council IS the obvious icsouicc, and the regular exercise of 
cnmmal jurisdiction in the Court of the Star Chamber is 
the result The many contiovcisial questions as to the 
precise status of this Couit are beyond the scope of this 
book Clearly and indisputably, howevoi, the Court of 
Star Chamber represents the juiisdiction of the Council, 
and by the Statute of 1641 the Council, as clcaily, is 
deprived ol it 

Fust, then, the Courts of ].aw enshrine the idea that 
the King 111 person is the source ot justice, delegating the 
admmistiation of it to whomsocvci he will But thcie 
IS auotha loot-idea of which it were unsafe not to hike 
account The ' suitors aie the judges ’ is com- 

munal as well as regal Wc must not dogmatically connect 
tlus idea with the institution of tiial by jmy , thoie arc 
loo many pitfuUs in the path , conimumil justice is clearly 
a Teutonic principle , trial by jury is mainly the develop- 
ment of a Norman idea But the latter seems m a sense 
to fulfil an mstinct which was deep looted 111 om English 
system long before the Conqueror landed at Pevenspy 

Trial by Jury represents two distmci ideas on the 
one hand, the obligation lestmg upon the lawful men of 
a paiticular district to bimg before the Kmg's Justices 
those who are suspected of aime , and, on the other, the 
ascertainment of facts by a process of inquest, by the 
swoin information of those who arc personally cogm^ant 
of tlie facts We can trace heic tlie hneamonts of om 
‘ grand ’ and ‘ petty ' Junes It is still the business of the 
legal men ol the sliue — of the county magistrates sitting 
as a ‘ grand jmy ’ — to indict beloie the Kmg's Judges the 
persons reasonably suspected ol ciime , to find against 
them ' a true biU ’ The ' petty ’ juiy were oiigmally not 
judges of fact, but sworn witnesses They represented 
a foim of ‘ mquest ’ applied ui the fust mstance to an 
ascertainment of the fiscal rights of the Crown The facts 
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recorded m tiie Domesday Survey weie obtained by com- 
missioners, from sworn information laid before them by 
the men of the pailicular locality concerned Ihe proce- 
dure was subsequently adapted to many other purposes 
to the determmation of questions of owneiship , of obliga- 
tions m regard to national defence , and ultimately to 
criimnal mvestigations The ' swoin men ' were witnesses 
to facts Lata on, the oiigmal jmy, impcifectly ac- 
quainted with the facts, were ' affoiced ' by others who 
could speak to them from personal knowledge Thus the 
' ]uiy ' was gradually distmgmshed from ' witnesses ' 
Ultimately the divoice becomes complete The jury must 
anive at a decision as to the facts fiom the sworn testi- 
mony laid befoic them by witnesses and from that only 
The Grand Jury of presentment, the Petty Jury em- 
panelled to decide on the facts of the case, and the 
witnesses sworn to testify to the tnith, the whole truth, 
and nothing but the truth, have still then seveial functions 
to pafoim 

ASS 17 B 8 Ihe significance of these functions is brought home to 
the oidinary citizen most vividly by the paiodical visits 
of the Judges of the High Court to the Assize towns Now, 
as for centunes past, the King's Courts arc paitly sta- 
tionary (t» hanu)), paitly itinerant Equally in both cases 
the Judges represent the Sovereign, and Iheir arrival at 
and stay in the sevoral towns is consequently, and 
propaly, attended by stately and impressive ceremomal 
The Judges are technically Commissioneis of oyer and 
tammci, gaol dehvery and Assize, and then Commissions 
aie foi the counties comprised m the circuit, though all 
Judges of the Supreme Comt arc m the commission of the 
peace for all counties 

Foi the pm pose of holdmg Sessions of the High Couit m 
(Maent locahties, England and Wales are divided up mto 
eight circuits On each cuemt thae aic at least two 
Assizes a year , m Manchester, Leeds, and Liverpool there 
ai e fom To each cnemt one or sometimes two J udges ai e 
assigned to try aimmal, and, where necessaiy, civil cases 



COURTS OF LAW 287 

as well ^ In all cnmmal cases a ' true Bill ’ must &st be 
found by the Giand Jury before an accused person can be 
put on his tual, while lie question of guill or innocence 
IS subsequently decided by thepetty]uiy of twelve persons 
whose verdict must be unanimous Whethci the tiial 
takes place before a Judge on cuemt or m London the 
procedure is the same 

Until the year 1907 there was technically no light of Couii oi 
appeal m criminal cases The Home Seuetaiy, exercismg 
on behalf of the Soveieign ilic piciogative of mercy, 
possessed a power of levision which amounted to some- 
thing hke an appeal on matteis of fact , while the Comt 
for Clown Cases Reserved could qua^ a conviction, if 
a pomt of law reserved at the tnal was decided m favoui 
of the pnsonei In 1907 a Comt of Ciimnal Appeal 
consisting of two or moic Judges oi the High Court was 
established A convicted piisonei may now appeal on 
a question of law , 01, by leave of the Comt of Criminal 
Appeal or of the Judge who oiigmally tiled the case, he may 
appeal on a question of fact 01 mixed law and fact Tlic 
Clown’s prerogative of pardon, as cxciciscd by the Home 
Seaetaiy, remains in theory unaflccted, in practue, 
however, many cases which were formcily reviewed at the 
Home Office now come before the Court oi Ciimuial 
Appeal In the year 1922 there weie 415 applications for 
leave to appeal, and of these the Court of Criminal Appeal 
heal d or otherwise disposed of 86 In 17 cases the convic- 
tion was quashed, and m 28 cases the sentence was varied 

We turn to the adnnnistiation of Civil justice 

The Civd Comt to which thcic is easiest access is the County 
' County Comt ’ these ‘ County Courts ’ are biand-new 
tribunals created midei an Act of 1846, and must be care- 
fully distmguished, therefore, from the historic Comts of 
the Slure or Coimty, with which they have no sort ol con- 
nexion For County Comt purposes England is divided 
into some five hundred districts, m each of winch a Comt 

‘ Additional powois loi tho leguUiion of Ciromts Iuvl boon gianted 
to tlie Crown (acting by Order in Council) by tho fanpicme Court of 
Judicature (Consolidation) Act, 15 & 16 Geo V, c 49 
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IS generally held every month The districts arc grouped 
mto fifty-five circmts, to each of which as a rule a Judge is 
assigned, each Judge, therefore, is responsible on an 
average toi ten districts County Court Judges, who must 
be bainsteis of at least ten years' standing, are appomted 
and removable by the Lord Chancelloi Successive Acts 
have extended their powers so widely that these Courts 
arc now competent to try almost any civil case (except 
bleach of promise of mainagc) which docs not mvolvc 
more than £ioo They have equity juiisdiction in cases 
up to £500 , Probate jmisdiction if the estate does not 
exceed ^200 peisonalty and £300 lealty , and Bankruptcy 
jurisdiction to any amount They can wmd up compames 
whose capital does not exceed £10,000, and some Courts 
have m certain cases Admiralty jurisdiction If the 
amount at issue exceeds £5 cithci party may demand 
a jury of five persons, or the Judge may at his disciction 
allow a jury in cases involvmg a less amount ^ These 
Couits aie freely lesorted to, foi in them justice is 
promptly, efficiently, and cheaply administered Hence 
thei e is a natural tendency still further to enlarge theircom- 
petence A plaintiff may, as a rule, elect whether he will 
proceed m the County or Uie High Comt, but if the action 
is one which could legally be tried m the infciioi Couit, 
resort to the High Court is, by the rules as to costs, 
discouraged In nearly all cases an appeal from the 
County to the High Court is allowed on questions of 
law, an appeal which may be earned stage by stage to 
the House of Loids But having legaid to the number 
of cases tried m County Couits — about 1,000,000 pei year 
— appeals ate comparatively rate, — a striking testimony 
to the satisfaction which is given to smtois by these 
Courts 

Local Apart from the modem County Com t& thei 0 still survive 

tcrord twenty local Courts of Record, with limited or 

local civil jmisdiction Such Courts formerly existed in 
great numbers, particularly in the Counties Palatine of 

' Holdawoilh, History of English Law, 1 192 
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Chester, Duiham, and Lancaster Until 1830 Chestei had 
a local Chief Justice and second Justice, but they were 
abohshed in that year, and m 1873 the Judicatuie Act 
provided that the Counties Palatine of Lancaster and 
Durham should lespcctivelycca'.e to be Comities Palatine 
as regards the issue of commissions of assi/c 01 othci hke 
commissions, but no laithei The Chanceiy Couit of the 
Duchy of Lancastei, howevei, not mciely smvives, but 
under the picsideiicy ol a Vicc-ChanccUoi, appointed by 
the Chancellor of the Duchy, continues to pctfoim impor- 
tant judicial functions in Lancashue By an Act of i8go ^ 
the Palatmc Coiut of Chanceiy was biought into closet 
lelation with the judicial system of the coiintiy at laigc , 
it was given substantially the same junsdiction as the 
Chancery Division of the High Comt , and appeals fiom 
it were hcncefoiward to go to the Comt of Appeal (instead 
of as foimcily to the ChanccUoi of the Duchy) and to the 
House of Loids ® The Chanceiy Couit of Dmham has also 
survived all lefotms m the system of judicatnic, and, 
among other conspicuous instances of tlvc siuvival of 
lustoiic local Couits of Recoid, are the City of London 
Comt, the Loid Mayor’s Comt, the Biislol folscy Comt, 
the Liverpool Comt of Passage, and the Com! of the 
Saif Old Hundicd ' Thus, c\cept in those few cases in 
which a boiough has an active Comt of Rccoid, the Comts 
of tlie boioughs, whethci they arc Comts of ciimmal oi 
cml jurisdiction, liave been assimilated to the local corals 
of the lest of the county ’ ^ 

It is, howevci, in icgaid to the supciior Civil Couits that Judn-i- 
thc sunphfication effected dm mg the last quartei of the 
nmelccutli centmy is most conspicuously sceu Down to 
1873 there were eight siipeiior Comts of Fust Instance 
the King’s Bcncli, the Common Pleas, the Couit ol 
E\chcquci, tlic Chanceiy Comt, the High Court of 
Admiralty, the Comt of Bankruptcy, the Com t of Piobate, 

‘ SI & S-) VlLt t 

Holclwoiih, lU'ibtry oJLnghih I aw, 1, p 117, and fni local couits 
gcnoi lily, and Lhcii dccltno, see. eh iptoi 11 of the eanie learned woik 

’ Op 6*1, p 151 
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and the Couit for Divorce and Matiimomal Causes Most 
of these Couits had separate staffs of judges 
Mainly by the Judicature Acts of 1873, 1875, 1876, and 
1894, taken in conjunction with an important Older m 
Council of December 16, 1880, order has been evolved 
out of the chaos which, however suggestive to the student 
of histoiy, was distractmg to htigants and lamentably 
wasteful both of time and money 
Xhc Theie is now one Supreme Court of Judicature divided 
mto (i), the High Court of Justice , and (2), the Court of 
Appeal The formei has thiee divisions 
(i) The King’s Bench Division, which now exeicises the 
jui^ction formerly exercised by the Courts of Kmg’s 
Bench, Common Pleas, and Exchequer, and the Court of 
Bankuplcy The Lord Chief Justice acts as Picsident, 
assisted by a staff of seventeen puisne judges 
(2} The Chanceiy Division, undei the Lord Chancellor 
and SIX puisne judges 

(3) The Probate, Divoice, and Admually Division, 
under a Piesident and two puisne judges 
Questions of fact may, m Divisions (i) and (3), be 
leferied to a juiy at the mstance of either paity , and m 
division (2) with the leave of the judge But except in the 
Kmg’s Bench Division juiy actions aie laie, and even there 
tend to become less frequent The unportance of the 
change effected by the Judicature Acts is thus summaiizcd 
by Maitland ‘ To each of these divisions certain busmess 
IS specially assigned . But this distnbution of busmess is 
an utterly different thmgfrom the old distmction between 
courts of law and of eqmty Any division can now deal 
thoroughly with every action , it can recognize all rights 
whethei they be of the land known as " legal ", 01 of the 
land known as " equitable ” , it can give whatever lehef 
English law (mdudmg " eqmty ") has for the htigants ’ ^ 
It should, however, be observed that although a distnbu- 
tion of busmess is a very different thing from a distmcbon 
of jurisdiction, yet the suitoi who bnngs an action m the 
^ op ctl , p 473 
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inappropriate Division finds to his cost that the distnbu- 
tion of business is still a real distinction. 

To the High Court there is, in certain cases, an appeal 
from inferior Coruts. 

From the High Court (including Courts of Assize) an 
appeal lies in almost every case to the Court of Appeal, 

This Court now consists of certain ex-officiojudges : tlieLord 
Chancellor, any ex-Lord Chancellor, any Lord of Appeal 
in Ordinary,^ the Lord Chief Justice of England, the 
Master of the Rolls, the President of the Probate Division, 
and five ' Lords Justices of Appeal Ex-Lord Chancellors, 
though ex-of&cio judges of appeal, can only be called 
upon to sit with their own consent at the request of the 
Chancellor. 

From the Court of Appeal and from the Scotch Courts 
an appeal lies to the House of Lords — a tribunal the 
composition and procedure of which have been already 
described. 

There remains yet another Court of Appeal in regard to The 
which something must be said. The Act of the Long 
Parliament (1641) wliich abolished the Court of Star 
Chamber deprived the Pnvy Council of all jurisdiction in 
England, but the Council still remained the supreme Court 
of Appeal for admiralty cases and for all the King's oversea 
dominions. This remnant of jurisdiction was not at the 
time important, extending only to the Channel Islands, the 
Isle of Man, and the American ‘ plantations '. With the 
growth of oversea dominions it has, however, become far- 
reaching and highly important. In 1832 a further jurisdic- 
tion was conferred upon the King in Council. Henry VIII 
had created a Court of Delegates for hearing appeals from 
the Ecclesiastical Courts ; Elizabeth a similar Court for 
admiralty appeals. These Courts were abolished in 1832, 
and their jurisdiction was transferred to the Privy Council. 

In the following year an important change was efEected 
in the constitution of the Court which exercised the 

' Holding certain qualifications, of. Supreme Court of Judicature Ad. 

(1925). § <5 ' 
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judicial functions of the Pnvy Council Down to 1833 the 
work was in fact done by such membeis of the Council as 
Judicial had held high judiaal ollicc But by an Act of that ycai 
(3*4 Willutn IV. c i|i) the judicial woik of the Council 
Pnvy was ti ansfei 1 cd to a spccul Committee fins wa s to consist 
Council President, the I^oid ChanccUoi, and such othei 

mcmbeis oi the Council as held 01 lud held high judicial 
office These weie to include, m ecclcsustical cases, aU 
the aiclibishops and bishops who weto tneinbcrs ol the 
Council Undei an Act of 1871 the Ci own was cmpowci cd 
to appoint fom paid membeis liom among the judges of 
tlie High Court or the Chief Justices of the High Couits m 
Madias or Bombay, but then places have now been taken 
by the Loids of Appeal in Ordmaiy— the foui ' law loids ’ ^ 
designated by the Act ol 1876 lor the judicial woik of the 
House of Loids Undci the same Act {187C) the aich- 
bishops and such bishops as are membeis of the Piivy 
Council may be summoned, foi the hcaiing of appeals in 
ecclesiastcal cases, as assessors, but they aio no longer 
membeis of the Committee Subsequent Acts'* have 
added to the Commit tec ccitaui Canadian, Austrahan, and 
South African judges who aic also nicmhcis of the Pnvy 
Council But, gcneially spcakuig, the composition of the 
Judicial Committee of the Pnvy Council is almost identical 
with that of the House 0/ Loids sitting m a judicial 
capacity, and pioposals have fiequcnlly been made for 
their amalgamation 

But Ihcic IS an important dillcicncc 111 pioccduie A 
judgement of llic House of Loids is a quasi-logislativc Act 
A vote IS taken and (d there be a division) the division list 
IS published Hic Judicial Committee, as befits a Com- 
mittee of the Council, ' advises ’ tlic Ci own It is tlic Kmg- 
in-Council by whom tlic Oidci, embodying the judgement, 
IS foiraally made Hie judgcincnl of the Judicial Com- 
mittee must, thcicfoic, uiihke that of the House of Loids, 
be unanimous, or at any lale dissent must not be 
‘ Now (1921;) SIX 

sfi & 59 Vu .1 . c 44, and 3 & 4 Oto V , c 21 
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published. Moreover, while the latter is bound by its own 
decisions, the former is not. 

Such is the machinery which now exists for the adminis- 
tration of justice in England. It is necessarily elaborate, 
but since 1873 it has been straightened out and simpMed 
to an almost incredible extent, and it now operates, if not 
to the satisfaction of all suitors — an ideal impossible of 
attainment— -at least to the admiration of those who are 
competent to express an expert opinion. Wherein the 
English system differs from that of some other countries 
will be indicated, in a general way, in the next chapter. 




XXXIII THE JUDICIARY (3) 

Some Comparisons The United States, 

Switsserland, and Germany 

‘ TLe judicial powei of {lie United States idiall be vested in one 
Supiema Couit and m such infotior comts as the Congress may hom 
time to tune 01 dam and establish The judges, both of the Supreme 
and infeiior comts, shall hold them oflicos dming good holuvioui, and 
shall, at stated times, receive for their sei vices i compensation, which 
shall not be diminished dunng thou contmuanco m oiQce 

' The judicial powei shall evtend to all cases, in 1 iw and equity, aiising 
undei this Constitution, the laws of the Umted States, and treaties 
made, oi which shall bo made under their nuthonty, to all cases 
afectmg ambossadois, othei public mmislois, and consuls , to all cases 
of admiralty and mantime jurisdiction , to controversies to which the 
Umted States shah be a party , to controversies between two oi moie 
States (between a State and citirons of aaotliei State) , between 
cituens of difioient Stales , between citizens of Uie same State claiming 
lands under grants of diUcrent Stitos, and between a State, or the 
citizens thoieof, and foreign States, citircns, or subjects’— ilweficaH 
Constitution, 4it lu, i and 2 

' The standard of good behaviour for the conlmuanco m olAui of the 
judicial magistracy is certainly one of tho most valuable ot tlie modem 
improvements m the practice of government In a Monaichy it is an 
excellent barner to the despotism of tho piince , m a Republic it is a no 
less excellent bamar to tho encroachments and oppicssions of tho 
legislative body Hamilton, m the Fsdiraltsl 

' Je no panso pas quo jusqu'i present ancuao nation du mondo ait 
constituB lo pouvou judiciairo de la m6mo manitai que les Aintncains 
De Tocquoville 

‘ The highest Court of tho United Stales holds a umque placo m 
our form of Government, and ono not found m any olhei govoin- 
menlal system It wields a groatm powei than is ezoicised by any 
otha judicial liibunal m the woild Eason Dkone 

THE legal system of England— the conception of law, Law and 
the position of the Judiciaiy and the oiganization of the 
Courts— IS, if not umque, at least m gsnens In England, 
as we have seen, the Judges are, in exceptional degree, 
independent of the Executive, for all citizens, alilcc 
official and unoffiaal, thcie is but one law, and all have 
access to one and the same set of Courts , the Legislature 
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IS, indeed, sovereign and can override, thougli it cannot 
technically reverse, the decisions of the Courts, but the 
Judiciary is vested with immense power over the Execu- 
tive It was a prmciple ot old Teutonic law that all 
officials should be subject to the law of the land m the 
same way as pnvate individuals, and should be held 
responsible by the Coints foi their actions committed 
without authoiity of law, whenevei such actions caused 
damage to mdividuals ^ This prmciple found its way 
mto the Enghsh legal system — ^pi edommantly Teutomc m 
oiigm, — and members of the Administration have never 
been, on account of theu offiaal position, exempted m any 
way horn the observance of the ordmary law of the land 
Consequently the question to be decided by the Comts, 
whenever the act ol an official came up before them, was 
oue of ] ui isdiction Did the law give the official the power 
to act as he had acted m the particular case, or not It 
wiU at once be seen, as Professor Goodnow pertinently 
observes, ‘ what an enormous power the Courts had and 
have through the adoption of this prmciple ovei the acts 
of the administration Any act of any officer may give i ise 
to a complamt which the Courts have to decide In 
decidmg these complamts the Courts delimit the sphere of 
adminifatrative competence m aU its details m that they 
settle what is the jurisdiction of all officers of the Govein- 
ment ’ ® But, on the other hand, while offiaals are thus 
responsible to the ordmary law, the Sovereign is urespon- 
sible — the Kmg can do no wrong The acceptance of this 
lattei pi maple has, as the same acute critic pomts out, 
demed to the mdividual the right to sue the Ciown, 
1 e the Executive, except with its own consent The only 
remedy open to the pnvate citizen agamst the Crown is by 
the ancient procedure of Petxhon of Right It hes with the 
Home Seaetary and the Attorney-General to allow or 
lefuse such a petition, but only if they allow it can the 
Courts entatam the action 

^ Loenmg, Datlschi t VcrwaUungsrtcht, pp 771-81. ciLed by Goodnow, 
idmmistyatwe Law, 11 163 » Op cii , u IS4-S 
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The immense powers conlerred upon, the Executive 
dunng the Great War gave, as aheady indicated, to this 
procedure an additional significance, and the haidships 
which, m consequence, acciued to individuals have led 
a competent critic to dedaie that ‘ the lemedies of the 
subject against the State m France are easici, speedier, and 
mfimtely cheaper than tliey are in England to-day ' ^ 

The unpresfaion made upon a legal mind by an Executive 
tempoianly mvested with quasi-dictatoiial powcis may 
perhaps have induced to ovei-haaty generahzation fiom 
a transitory situation Yet, thirty yeais earhei. Professor 
Goodnow had observed that Fiance — ^the home of Adminis- 
tiative Law — ^was singular in lecogmzmg a direct remedy 
against the genaal acts of the heads of depaitments In 
France any subject may appeal to the Council of State to 
have an objectionable ordmance quashed, on the ground 
that it has been issued by the head of a department m 
excess of his powcis In most countnes there is a remedy 
agamst the speaal acts of the Executive But while m 
France such an appeal goes to the Council of State, 
actmg as an Admiiustrative Comt, in England and tire 
Umted States the remedy is found m an appeal to the 
ordinary Comts* English and American students will, 
however, be well advised not to be too qinck m concluding 
that the hbertics of their nationals are, on this account, 
more effectively safeguarded 

Such considciations would seem to suggest that, in Compan- 
ordcr to appreaatc more deaily the peenhar choiacteiistic conirdste 
of the Enghsh system of law and justice, it may be advan- 
tageous to desenbe m bioad outlme the systems which 
prevail m some oilier typical States of the modem woild 

Comparisons will, however, serve only to mislead unless 
it IS constantly borne m imnd that the conditions of the 
problem differ widely in unitary and mfcderal States, m 
States whcio the Constitution is rigid and m States where 
it IS flexible, and, above aU, m Slates which have, and 

^ C K Allen, ‘BiuoaucidtyT.iiunipliant' (QttorfeWj'-Rwfcui, No 477, 

P 347) - GoodnoDV, op at,i 158-9 
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those which have not, adopted the pimciples of the Bmt 

admwisirattf 

Reference will first be made to thiec States which are 
alike in the possession of federal Constitutions, but wherein 
Federahsm has assumed widely difierent forms 
The De TocqueviUe declared that no nation in the world has 
constituted its judiciary in the same way as tlie 
Umtod Umted States, and De Tocqueville’s gieat authority has 
gone far to steieotjrpe the impicssion that of all parts of the 
Amencan Constitution the Judiciary is the most ongmal 
and most interesting Nor can any student of American 
Institutions fail to be struck alike by the dignity which 
attaches to the Supreme Court and by the significant 
functions assigned to it by the Constitution The fathers 
of the Amencan Constitution, deeply imbued, as we have 
seen, with the philosophy of Montesquieu, emphasised 
the importance of separatmg the 'power of judging' 
from the legislative and executive powers They weic, 
moreovei, conceined to draft the terms of a Treaty, almost 
mtcinational in chaiactcr, which should to all tune secure 
the rights of the seveial parties thereto To whom if not 
to the Judges was the mtcrpretation of those terms and 
the enforcement of those rights to be entrusted ? Thus 
the power of the Judicatme arose naturally out of the 
circumstances under which the federal Constitution was 
framed None the less is it necessary to insist that the 
prmaples at the root of the judicial sjratem of the Umted 
States are essentially and demonstrably English m ongm 
The whole conception of Amencan law is m conformity 
with the Enghdi idea that law is the embodiment of 
justice and the guardian of hberty, but that personal rights 
and pohtical hbeities aie of no avail unless thae exists 
a sanction, an appropriate machmery, by which they can 
be enfoiced Uk tus tbt remeitmi this prmciple is at the 
root of the English legal ^tem , it is at the root also of 
the Amencan The diffeience between the two lies m the 
apphcation of the prmaple, and it arises largely from the 
necessary imphcahons of Federalism a sacrosanct Instm- 
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tnent, 01 wntlen Constitution , the precise definition and 
rigid sepal ation of powers , and the need for an authoiita- 
tive intcipieter of the Constitution and a guardian of the 
powers theioby distnbuted 

The Constitution itself (Article vi, § 2) deciees as follows 
' This Constitution and the laws of the United States 
which shall be made m pmsuance thereof , shall be tlie 
supieme law of the land ' Only those laws, it will be 
noted, which aic made m putstiame of ihe Consitiutton 
form pait of the supreme law of the land Thus, as Chief 
Justice Marshall stated m a famous judgement, m the case 
of Hylton v United States (1803), ‘ the paiticular phraseo- 
logy of the Constitution of the United States confirms and 
strengthens the piinciplc, supposed to be essential to aU 
wntten Constitutions, that a law lepugnant to the Consti- 
tution is void, and that the Courts as well as othei 
departments are bound by that mstiument ’ With equsil 
clearness that gieat judge laid down the limits of the 
legislative authonty of Congiess ‘ Between these alter- 
natives there is no middle giound Tlio Constitution 
IS eithei a superior, paiamount law, unchangeable by 
ordinary means, 01 it is on a levd with oidmaiy legislative 
acts, and like other acts is alterable when the Icgislatmc 
shall please to alter it If the foimer part of the alternative 
be tiue, then a legislative act, contiary to the Constitution, 
IS not law , if the latter pait be tiue, then wntten Consti- 
tutions are absmd attempts, on the part of the people, to 
limit a power m its own nature lUmutable ’ ^ 

The judgement of Marshall has never been impugned, 
and is now wrought mto the very texture of the Ameiican 
Constitution 

The more important piovisions of the Constitution, m 
leference to the Judiciary, are as follows 
ARIICLE III 

Section I The judicial powci of the Umted States shall be 
vested m one Supicmc Couit, and m such mfoiioi comts os the 
Congress may fioni time to tune oidam and establish The 
^ Marbury v Madison 
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judges, both of the Supreme and mfenoi courts, shall hold 
tlieir offices durmg good behaviour, and shall, at stated times, 
receive for theu services a compensation, which shall not be 
dimmished duimg their contmuance in office 

Section 2 (i) The judicial power shall extend to all cases 

m law and equity, arismg undei this Constitution, the laws of 
the Umted States and treaties made, or which shall be made, 
undei then authority, to aU cases affectmg ambassadors, 
othoi puhhc mmisteis, and consuls , to all cases of adnuialty 
and mantime junsdiction, to contioveisics to which the 
United States shall be a poity , to contioveisies between two 
01 moie States (between a State and citizens of anotliei State) , 
between citi/ens of dilierent States , between citizens of the 
same State claiming lands under grants of diffeient States, and 
between a State oi the citizens thereof, and foieign States, 
abzens oi subjects 

(2) With aU cases affecting ambassadors, othei public 
ministeis, and consuls, and those m which a State sliall bo 
a party, the Supreme CouiL shaU have oiigmal junsdiction 
In all the othei cases befoie mentioned the Supreme Court 
shall have appellate jmisdiction both as to law and fact, with 
such exceptions and under such legulations as the Congress 
shall make 

file woids placed between biaclccts were, however, 
limited by the eleventh amendment (1798), which runs 
‘ The judiaal powei of the United States shall not be 
construed to extend to any smt m law or equity, com- 
menced 01 prosecuted agamst one of the Umted States by 
citizens of anothei State, or by citizens or subjects of any 
foieign State ' 

It wnU be observed that the Constitution does not, as is 
sometimes loosely said, ‘ create the Couits ’ It provides 
that Comts theie shall be, and that they shall exeicise 
a certain jurisdiction But it lemains for the Legislature 
to fix by statute the number and lemuneration of the 
Judges of the Supreme Court, and for the Piesident with 
the advice and consent of the Senate to appomt them 
Thus, as an Amencan wntci has recently pointed out, it 
IS possible, smee the organization and composition of the 
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Court are dependent upon Congress and the President, for 
Congress to increase the number of Judges, and with the 
connivance of the President to ' pack ' the Court so that 
a majonty out of S3unpathy with Congress might be over- 
borne Oi, on the other hand. Congress may, as it did 
during the administration of Johnson, enact that vacancies 
should not be tilled, and thus reduce the nmnbei of 
justices ‘ But, after all, the tenuie of Coiigiess is biief , 
that of the justices is, gcneially spcakmg, lifelong The 
i eduction of numbers could, theiefoie, only be accom- 
phshed by a process extending ovei several Congi esses, 
while an attempt to 'pack’ the Bench would almost 
certainly attract very unfavouiablo attention 

The federal judicial system consists of three parts the Tlw 
District Courts, the Cucuit Coiut of Appeals, and tlie courts' 
Supreme Court , and ui addition thcic aic scveial special 
courts 

The Supicme Court, as at present constituted, consists Tiw 
of a Cluef Justice and eight assocutc justices Its Sessions court'”* 
are held annu<illy in the city of Woslungton and begm on 
the second Monday of each Octobci, Six justices consti- 
tute a quoinm Ihe jmischction of the Supreme Comt 
rests partly, as we have seen, upon the provisions of the 
Constitutional instrument, but much moie upon statute 
Its oiiginal jimsdiction is detcimined by the Coustitution 
and includes only cases m which athei ambassadors or 
States arc paities , its appdUtc juiisdiction is determined 
mainly by statute, and includes all cases hom Slate Courts 
involving conflicts between State Law and Fcdcial Law, 
all cases mvolviiig the interpretation of the Federal 
Constitution or any Federal I^w 01 Treaty, cases involv- 
mg a conflict between a Stale Constitution and the Consti- 
tution of the United Slates, and all cases wliexc the 
deasion of the Cucuit Couil of Appeals is not final 
Appeals also he under certain conditions to the Supreme 
Comt from the Couit of Customs Appeals, the Court of 
Claims, from the Distiict Couil when silliug as a Prize 
' KimboU, <?/> eif , p 179 
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Couit, and from Uie Distnct Courts of the Philippme 
Islands, Hawau, and certain other District Courts The 
]udiaal power of the Federal Government, as Mr Woodrow 
Wilson has pomted out, is thus made to embrace two dis- 
tmet classes of cases on the one hand, those m which, by 
leason of the nature of the questions mvolved, it is mam- 
festly proper that the authority of the Federal Government, 
rathci than the authonty of a State, should prevail m 
paiticular, admiralty and mantime cases, cases ansmg 
out of the constitutional laws or treaties of the United 
States, or out of confhctmg grants made by dilferent 
States, and, on the other hand, those in which, by 
reason of the nature of the parties to the suit, the State 
Courts could not propaly be allowed junsdiction, as for 
instance cases affectmg foreign ambassadois oi the 
ati7ens of different States ’ 

The Below the Supreme Court there formerly existed two 
Co^'of of Circuit Courts, for which purpose the United States 
Appeals was divided mto nine aremts, to each of which a Judge 
of the Supieme Court was assigned Each Judge was 
required to hold two circuits a year, but the duty was 
found mtolcrable, and m 1869 mne Circuit Justices were 
appomted In 1911, howevei, the ordinary work ot the 
Circuit Courts was handed over to the District Comt, and 
theie was estabhshed in each circuit a Circuit Court of 
Appeals This tiibunal consists of Cucuit Judges, Judges 
of the Distnct Court, and Justices of the Supreme Court, 
but m practice the latter never attend The Court has 
appellate jurisdiction over all cases decided by Ihe Distnct 
Court, except certam classes of cases which have to be 
earned due^y to the Supreme Court 
Distiict Lowest m the senes of Federal Courts is that of the 
Conris Distnct For this purpose the Umted States is divided 
mto eighty-one districts, each State constitutes at least 
one distnct, and the larger States aie subdivided into 
several The Distnct Judges, like those of the other 
Federal Courts, are appomted by the President of the 
1 The state, § 1307 
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United States with the advice and consent of the Senate 
In addition there is in every district a Federal Distnct 
Attorney, or Public Prosecntoi, who acts undei the direc- 
tion of the Attorney-General of the United States The 
executive officei of the Distiict Couit is a United States 
MarsTial who acts as the Federal Sheiiff and executes witli 
his assistants all the oidcrs and processes of the Dibtnct 
Courts The Marshal may, if necessary, call upon the 
mili tary foicc of the United States to assist hun m the 
execution of Ins duties 

With the exception of the cases reserved for the Supreme 
Comt, the District Court has oiiguml junsdiction in all 
avil and cnimnal cases aiisiiig undci the Fedeial Laws 

Of the functions perfoimcd by tlie Supieme Comt the Tho 
most interesting remauis to be noticed, and in view of the 
contiast between the position of the Judiaary m Amenca tiw Con- 
and England respectively it must be analysed witli some 
prcasion The contiast aiises, as already hmted, from 
the essential dilfercncc between a federal and a unitary 
Constitution In a fedeial Constitution it is essential not 
only that the Constitution should be above tlic law, 01 at 
least above tlic ordmaiy law, but also that authonty 
should be given to the Comts to act as mterpieters of the 
Constitution In England the Judges aic never called upon 
to interpret the Constitution, they have only to mteipret 
the law In Amenca, on the contrary, they are required to 
detennine the legahty of tho law itsdf An Enghsli Court 
may hold the opinion that in enactmg a particular law the 
Legislature acted witli conspicuous foUy But any such 
opinion tliey must keep to themselves , it is no part of 
then busmess to expi css it, still less to act upon it Least 
of all are tliey called upon to deade whether the Logis- 
latme was legally competent to enact it No such question 
can, with us, possibly aiisc, foi tlic simple reason that m 
England tlicie arc no limits to the legal competence of 
Parliament 

In Amenca, on the other liand, tho Judges are constantly 
called upon not merely to interpret a given law, but to 
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decide whether the law is law, that is, whether the 
Legislature in enacting it acted within the limits of the 
power assigned to it by the Constitution In other words, 
the judges are actually guardians of the Constitution 
Lest a punst should take excqition to this desaiption it 
IS desirable to explain precisely the sense in which the 
Judges of the Supieme Couit act as ' guardians ' oi mter- 
pieteis of the Constitution 

The Court never piesumes to act in this capacity on its 
own imtiative , it can do so only when in the ordinary 
course a case is brought before it ' The Court ’, says 
Ml Eaton Drone, ‘ has authority to expound the Constitu- 
tion only in cases presented to it for adjudication Its 
judges may see the Piesident usiuping powers that do not 
belong to him, Congress exeiasing functions it is forbidden 
to exercise, a State asserting rights domed to it The Court 
has no authonty to interfere until its office is invoked in 
a case submitted to it in the manner prescribed by law ’ ’■ 
In other woids the function of the Court is purely judicial 
LoidBiyce, theiefore, was clearly right m affiiming that 
the duty of Amencan Judges ‘ is as strictly confined to tlio 
mterpietation of laws cited to them as it is m England or 
France ’ Such a statement, however, if it stood alone 
would give an enoneous impression of the position of the 
American Judiciary Lord Biyce hunself supphes the 
necessary corrective by pomting out that whereas m 
England there is only one law for the Judges to intcipiet, 
01 rather that all laws aie of equal vahdity, in Amciica 
theic aie four difierent kinds of law possessing varying 
degrees of authonty Stated in order of authonty they 
are (i) the Federal Constitution , (2) Federal Statutes , 
(3) State Constitutions , and (4) State Statutes Of these 
the fust prevails against all the rest Tcchmcally, thcic- 
foie, the function of the Judges is to interpret the law of 
the ConstiLution But on that interpretation depends the 
question as to the vahdity of other laws ' The only 
question they have to consider ’, says Mi Eaton Drone, 
‘ Fotuni, Fob 1890 
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■ is whether the power in dispute is granted or withheld by 
the Constitution. It is not for them to say whether the 
grant or the denial is a defect in the Constitution. . . . The 
judges may regard the law under consideration as highly 
beneficial. If they think it contrary to the Constitution 
they must declare it void They may look upon it as 
mischievous, tyrannical, or dangerous. If they find it 
warranted by the Constitution they are bound to pro- 
nounce it valid. They are not to consider whether the 
effect of their decision wiU be to annul a good law, or to 
uphold a bad one. That is the theory of the judicial 
function.’ ^ 

Nevertheless, desirable though it has seemed to define 
that function strictly, it remains true that in effect the 
judges do act as guardians of the Constitution against the 
possible assaults of the Executive or the Legislature. It is, 
indeed, possible that a law wWch was enacted in contra- 
vention of the Constitution may remain law, provided that 
no question as to its legality is raised before the Courts , 
but such a contingency woiild mean tlie assent or acqui- 
escence of every individual citizen of the United States, 
and is too remote for serious consideration. 

The broad contrast lemains therefore true : m England 
the judges can under no circumstances entertain the 
question as to the competence of the Legislature to enact 
a given law. If it is on the Statute-book it is binding on 
tliem until it is amended or repealed. In America the 
judges are constantly compelled to entertain this question ; 
they must ask not merely whether the law is on the 
Statute-book, but whether it has a right to be there. The 
distinction is fundamental. It is true that in both cases the 
Court is performing a judicial function ; that in both cases 
it is interpreting law ; but in England it has only one law 
to interpret, in America it must have two and may have 
four. 

There are probably many laws upon the Statute-book in 
America the provisions of which, if challenged, would be 

* Forum, p. 657. 
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pronounced uUra mres, and therefore invalid by the Courts 
So long as they axe unchallenged they are cheei fully 
obeyed Nor is it the duly of the Courts to interfere 
Their function is m no sense revisional but purely judicial 
to act, indeed, as inlerpreteis of the Constitution The 
only difierence, indeed, between the English Courts and 
the Fcdeial Courts is that in England all laws aie of equal 
validity, wheicas m America there are foui different kinds 
of law, with foul graduated degrees of authonty The 
Fedeial Constitution prevails, in the event of conflict, ovci 
all othei laws , Federal Statutes, if withm tlie competence 
of the Federal Legislature, prevail alike ovei State Consti- 
tutions and State Statutes , the State Constitutions 
prevail over State Statutes 

The Supreme Court cannot, then, m stnetness be said 
to possess 01 exercise a ‘veto’ upon unconstitutional 
legislation but by the mere fimction of mterpietation it 
has evcicised a tiemendous influence upon the course of 
legislation 

Down to the year 1911 no fewci than 1,183 cases mvolv- 
mg the Constitutionality of a Federal or State Statute came 
before the Supreme Court In 279 cases the ob] ection wa s 
upheld , m 904 it was dismissed Out of 218 cases mvolv- 
mg the vahdity of Fedeial Laws, the vahdity of the statute 
has been upheld in 185, or nearly 83 per cent State 
Statutes or mumapal ordinances came before the Court m 
965 cases, and m 719, or over 74 per cent , were upheld 
Those figiues do not tend to substantiate the cliarge, not 
inhequently preferred, that the Judges have attempted 
to dominate the sphere of legislation Joflcison, in the 
virulence of his antagomsm to Maishall, lent the weight of 
his authonty to this aspersion ‘ The Judiciary of the 
Umted States ’, he sard, ‘ is the subtle coips of sappers and 
mmers constantly woikmg underground to undermme 
the foundations of our constitutional fabne ’ This is the 
language of the pohtical partisan, obstructed m the 
pursmt of party ends by the wise provisions of the Consti- 
tution The foundations of the Constitutional fabric wei e. 
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as Jefierson knew well, laid far too deep and broad to 
encotarage the efforts or permit the success of imscrupulous 
sappers. The exercise of power was, under the Constitu- 
tion, carefully distributed, but the ultimate repository was 
and is the sovereign people.^ 

To that tribunal Legislature and Judiciary are alike 
accountable. The Legislature may exceed its powers in 
the enactment of laws ; the Judiciary may declare their 
invalidity ; but the ultimate decision rests with the people. 

On the whole, thanks to the sagacious prevision of the 
fathers of the Constitution, and thanks not less to the 
legal-mindedness of the American people, the system has 
worked with conspicuous smoothness and success. The 
independence of the Judiciary was one of the cardinal 
tenets of Hamilton and his colleagues, and their insistence 
upon the principle has been more than justified in the 
event. The appomtment of the judges, as already indi- 
cated, rests with the President, subject to the sanction of the 
Senate ; but once appointed they hold office for life, being 
removable only by impeachment. Resort to this proce- 
dure has been rare, and still more rarely successful. Only 
once has a judge of the Supreme Court been impeached, 
and then without success. Two federal judges have been 
convicted and removed ; some have resigned rather than 
face impeacliment, and in one case the method was 
adopted as the only means of removing a judge who had 
become insane. In view of the all-pervasiveness of party 
politics in patronage, a pervasiveness from which not even 
the judicial sphere is exempt, this record, it must be 
conceded, is in the highest degree creditable to the legal 
profession in the United States. 

One other feature of the Federal Judiciary calls for brief 
notice. The Federal Courts, like the Federal Laws, operate 
directly upon the individual citizens. In Switzerland, as 
will be seen, there is no immediate contact between the 

' On the whole subject, cf B. F Moore, The Supreme Court and 
VnconsHMtonal Legulahon, quoted by Kimball, op. ci< , co xv and xvi 
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oigans of the Federal Government and the citizens, the 
carrying out of the laws and decrees made by the National 
Council being entrusted, as in Germany, to the cantonal 
admmistratois and Courts of Justice But in America the 
Federal Courts, constitutmg a complete judiaal hierarchy, 
are equipped with powers sufficient to compel obedience to 
the laws embodied m the Constitution or enacted by Con- 
gress In pai licular, the Supreme Court occupies a position 
of umque authoiity, and probably, as an American jurist 
mamtams, ' wields a power gi eater than is exercised by 
any other judicial tribunal m the world ’ ^ 

The state The adimnistration of federal justice leaves httle to be 

desired , but unfortunately the case is far otherwise in 
the several States of the Ameiican Umon So gieat, 
however, is the vaiiely which exists among the laws of 
the seveial States legaiding the constitution and function 
of the Slate Couits, that, as Mi Wilson has pomted out, 
a genci ahzcd description is difficult One general obsei va- 
ton IS neveitheless called for , the State Courts are wholly 
distmct from the Federal Courts, the bifurcation of judicial 
admimstiatiou being absolute and complete Each State 
has its own senes of Courts, and appeals from those Courts 
to the Federal Couils of the Umted States he, as wo have 
seen, only m cases mvolving Federal Law, oi m cases where 
one of the parties to the smts belongs to a different State 
Tliere are, as a rule, four grades of jurisdiction, with 
correspondmg Courts in each State (i) Justices of the 
Peace, and Mayois’ Courts, which roughly conespond to 
Petty Sessions and Pohee Courts m England , (2) County 
or Municipal Courts which hear appeals from the Couits of 
summary jurisdiction, and exercise ongmal jurisdiction in 
civil and crumnal cases of greater though not of the 
greatest importance These may be said roughly to 
correspond to Quarter Sessions in England, and mdeed m 
New Yoik, New Jersey, and Kentucky, the English name 
of Quarter Sessions IS retamed , (3) Supenor Courts, which 
agam hear appeals from the infcnoi Courts already 

* Eaton Dione, ap Tht Forum, Febrnaiy i8go 
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described, and possess original jurisdiction in civil and 
criminal cases of more unportant cbaiacter , and finally 
(4) Supreme Courts which, as a rule, have only appellate 
jmisdiction In addition, aU the States have Eqmty 
Courts and most of them have special Piobate Courts, 
though m some piobate jurisdiction is left to the ordmary 
Couits of Law 

In the gieat majoiity of States the judges of every grade stale 
are duectly elected by the citizens , in seven States they 
are appointed by the Governor with the approval of the 
Legislature or the Council , m four they are elected by the 
Stale Legislature The tenuie of judges vanes from two 
years up to life tenure dmuig good behaviour , but as 
a rule &e tenure is shoit Salaries, hlce tenuies, vary 
greatly, but, as a rule, aie on a lelativcly low scale and 
much below the meomes made by the best lawyeis in 
pnvate practice The quality of the judges m most States 
is, theiefore, not conspicuoudy high Low salaries, shoit 
tenure, and election by a popular vote on a party ticket, 
combme to exclude Iiom the judicial bench, m the 
majority of States, lawyers of eminence Lord Biycc goes 
farther in his condemnation of the system ‘ In some 
States ’, he wntes, ' it is not only the learning and abihty 
but also honesty and unpaitiahty lhat aie lacking m 
some States of the Amencan Union the bench is now and 
then disci edited by the presence of men known to have 
been elected by the influence of gieat mcorporated com- 
panies or to be under the control of powerful politicians , 
and there are cities wheie some lawyers have made 
a reputation for fixmg a jury ’ ^ 

Bad as is the effect of the election of judges upon civil 
justice, it is even woise upon cmiunal justice Ex-Piesi- 
deiit Taft has pointed to the lax ‘ cnfoicement of cnnunal 
law as one of the gieatest evils from which the people of 
the Umted States suffer', while Lord Bryce, a more 
indulgent critic of aU things Amcncan, has declared that 
with few excepbons criminal procedure is ' cumbious and 
‘ Modern Demotracm, u, pp 424 and 526 
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regiettably ineffective ' ' Tiials', he says, ' are of inordi- 
nate length, and when the verdict has been given, months or 
years may elapse befoie the sentence can be earned into 
effect Many offenders escape whom evciybody knows 
to be guilty, and the deterrent effect of punishment is 
coiiespondmgly reduced ’ ^ 

Thfl The election of judges is not, howevei, the woist fcatuie 
' Recau ' administration of justice m the States Even moie 

disastious m its effect upon the impaitiahty of the judicial 
bench is the apphcation of the prmciple of the Recall 
both to the judges themselves and to them decisions The 
prmciple is not apphed only to judges , in ten States 
it IS apphed to all elective officers except judges ; in six 
States it is apphed to the judges as well The woiking 
of the pnnciple is thus desenbed by Mi Ehhu Root 

' If a specified propoilion of the voters aic dissatibJied with 
the judge’s decision they aie empoweied to leqniic that at tlie 
next election, or at a special election called for that purpose, 
the question shall bo piesentcd to the electois whetliei the 
judge shall be peiniitted to contmue in office oi some othei 
specified person shall be substituted m his place Tins 
ordeal differs ladically from the populai judgement which 
a judge IS called upon to meet at the end of his tcim of ollice, 
howevei short Unit may be, because when his teim has 
expiied, he is judged upon his general comse of conduct while 
he has been m olficc and stands oi falls upon that as a whole 
Under the Recall a judge may be brought to the Bai of pubhc 
judgement immediately upon the rendciuig of a pailiculai 
decision which excites pubhc mtcrost and he will be subiecl to 
punishment if that decision is unpopulai ’ 

The effect of such a device cannot be doubtful fudges 
will naturally play for safety and populai ity , they will, as 
Mr Root insists, ‘ hear and decide cases with a stiongei 
mcentive to avoid condemnation themselves than to do 
justice to the htigant oi to the accused . Thai highest 
duty of the judicial power, to extend the protection of tlic 
law to the weak, fie friendless, the impopular, will in 


^ op «/ , u, p 9S 
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a great measuie fail. Indirectly the ellect wiU be to pre- 
vent the enforcement of the essential hmilations upon 
official powei because the judges will be afraid to declare 
that there is a violation when the violation is to accomphsh 
some popular object ' This, however, does not exhaust 
the disadvantages of the pimciple of Recall One State, 
Coloiado, has gone beyond the Recall of the judges to 
a so-caUed Recall of decisions This is intended to apply 
in paiticulai to cases in which the Couits have decided 
that a given law is m violation of one of the fundamental 
rules of limitation presenbed in the Constitution The 
idea is that if pubhc feehng luns strongly in favom of tlie 
law, andmfavoui, therefore, of disieg.irdmg the constitu- 
tional hnutation m the paiticular case, the question shall 
be submitted to a plebiscite If the people decide tliat the 
law shall stand despite the decision of the Court that it 
viola Lcs the Constitution, stand il will The exercise of 
such a powei would, as Mi Root justly obseives, strike at 
the very foundation of the whole system of American 
Government The inalienable lights with which accordmg 
to the Declaration of Independence all men are endowed, 
are not, as he hnoly says, 

' deiived fiom any majoiity They aic not disposable by any 
majoiity They aie supenoi to all majoiity The most 
friendless and lonely human bemg on Ameiican soil liolds 
Ins right to life and hbeity and the pursuit of happmess 
and all that goes to make them up, by title indefeasable 
agamst the woild, and it is the glory of Ameiican self-govein- 
nient tliat by the hnutation of the Constitution we have 
piotccted that right even against ouiselves The makers of 
oui Constitution, wise and earnest students of lustory and of 
life, discerned the gieat tiuth that self-rostiaint is the supieme 
necessity and the supreme virtue of dcmociacy ’ ^ 

For a foicignei to attempt to emphasize a judgement so 
impicssivc would be little short of an impertmence, 
althougli Loid Biyce did ventuie, following the best 
Ameiican commentators, to desenbe the popular election 
^ E^pLnmetUs «» Government and the, Es^eniiots of the Comliiution 
FnnLOlon, 1913 
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of judges as an 'indefensible system’. Even less de- 
fensible is the Recall of judges so dected, and least 
defensible of all is a popular veto upon their decisions in 
individual cases. 

We must condude, then, that the administration of 
justice m the States of the American Union contrasts very 
disadvantageously with the work of the Federal Judiciary. 
The latter, as we ^ve seen, is admirably done ; the former, 
in the judgement alike of native and of ahen critics, calls 
insistently for amendment. 

Switzer- From the American Commonwealth it is an easy step 
to the Helvetic Republic. The Federalism of Switzerland 
IS, however, of a different type from that of the United 
States, and the difference is most dearly reflected in their 
respective arrangements for the administration of justice. 
The Swiss pohty differs also from the American in that 
it contains a considerable infusion of the principles of 
Administrative Law, though the infusion is much weaker 
than in France. There are, indeed, no special administra- 
tive tribunals in Switzerland, but a considerable amount 
of administrative jurisdiction is vested in the Federal 
Council. 

The It will be remembered that, except in regard to foreign 
SunS militaiy affairs, to customs, posts, telegraphs, and 
telephones, the Federal Council has no direct executive 
authonty ^ Ordinary federal laws and the judgements of 
the Federal Court are carried out by the Cantonal authori- 
ties, though they are executed under the control and 
supervision of the Federal Council. In its judicial capacity 
the Council deals with a large class of admimstrative 
questions which are, under the terms of the Constitution, 
excluded from the competence of the Federal Tribunal. 
It is provided, however, that from the Council an appeal 
should lie to the Federal Assembly.* 

F d'^ Constitution further provides for a Federal Tribunal 

Court 


' Supra, Book II, chapter iv. 

• Article 8j, Section 13 . Article 102, Section 2. 
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{Bundesgericht) Tlus Comt now consists of twenty-foui 
judges, with an equal number of substitutes, who are 
appomted by the Federal Assembly (1 e the two houses 
of tlie Legislature sitting as a smgle chamber), which, m 
making its appointments, must have regard to the thiee 
national languages German, French, and Italian Judges 
may not, dating then term of office, engage m any other 
employment cither Fedeial 01 Cantonal They are ap- 
pointed for si\ years, but are le-ehgible, and like the 
membeis of the Fcdcial Council, aie so generally re- 
appomted that they may be said to enjoy a life tenuie 
subject to good behavioui Each judge receives a salary 
of ^600 a yeai, and the President of the Court has an 
additional £40 a year Peihaps as a concession to the 
Ficnch-speaking Cantons, perhaps m ordei to separate the 
judicial fiom the legislative function, the Fedeial Couit is 
located at Lausanne wlule the political capital is at Bern 
The Court exeiciscs both criminal and civil jurisdiction juus- 
As a ciimmal Comt the judges sit with a jmy Tlie 
countiy IS divided foi purposes ol crumnal justice into 
five Ami/c distiicts, and a section of Qie Federal Comt is 
assigned to each The competence of the Court in ci immal 
matteis is, however, scvciely lestnctcd, and in fact its 
functions aie lardy cxciased 
The civil competence of the Comt is much more exten- 
sive, and, m accordance with the discretion given by the 
Constitution, has been gicatly enlarged by legislation It 
acts as a Comt of Appeal from the Cantonal Comts m all 
cases aiismg undei Federal Law, if the amount at issue 
exceeds tluee thousand fiancs , it has piimary junsdiction 
m all suits between the Confcdeiation and the Cantons, 
between Canton and Canton, and between private citizens 
and the Government, Fedeial and Cantonal alike Lhe 
main function of the Comt accordmg to Swiss jmists is, 
however, tlie exposition of pubhc law, 01 constitutional 
questions, and the determination of conflicts of junsdiction 
either between Canton and Canton, 01 between the Fedeial 
Government and one of the Cantons But it must agam be 
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emphasized that the Fedeial Court opeiates in isolation 
it IS not, like the Supieme Couil of the Umted States, the 
apex of a judicial hierarchy , there axe no mfciior Federal 
Comts and the Federal Tnbunal has no stall to which it 
can entiust the execution of its judgements Noi is it only 
m this lespect that the Federal Court of Switzerland is at 
a disadvantage as compaied with the Supreme Comt of 
the Umted States Emphasis, has aheady been laid on the 
impoitance of the functions of the Supieme Court as the 
guaidian oi mtcrpretei of the Amciicaii Constitution No 
such function is assigned to the Fedeial Tiibunal, which 
under the Constitution (Aitide 13 ) is bound to apply all 
laws made by the F ederal Assembly Dr Dubs, an emment 
Swiss junst and for many yeais a member of the Tnbunal, 
deploi es on the one hand its limited competence m constitu- 
tional matteis, and on the othei the extension of its ordmaiy 
civil junsdiction Regarding the exposition of public law 
as the piimary duty of the Federal Tnbunal, he holds 
that the inciease of its civd jurisdiction has tended to 
obscure the real puipose and alter the essential chaiacter 
of the Court Di Lowell has, however, justly observed 
that the existence of a general referendum in Switzeiland 
rendeis it liaidly possible for the Fedeial Couit to exeicise 
the powers which by geneial consent are entrusted to the 
Supreme Court of the Umted States To the Amencan 
citizen the Constitution, as Dr LoweU pomts out, is 
‘ somethmg more sacred and enduring than oidinary laws, 
somethmg that derives its foice from a higher authonty ’ 
With a leferendum in geneial opeiation there would cease 
to bo any leason foi considcimg one law moie saaed than 
anothei, and the Supieme Court would almost inevitably 
lose the power, denied to the Fedeial Tnbunal in Switzer- 
land, to pass judgement upon the constitutionahty of 
statutes ^ Finally, the Fedeial Tnbunal is mfenor to the 
Supieme Comt in its mabihty to decide the question of 
its own competence The most seiious lestiiction upon its 
practical jmisdiction arises, however, from the general 

^ op ett , 11 2ig, 297, 
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mclination of the Swiss Constitution, and still moie of the 
histoiic traditions of the Swiss peoples, to maintain in 
judicial, as m otha matters, the mdependence of the 
Cantons 

The Cantons are entitled under the Federal Constitution The 
to oigamze their judiaaiics as they please Considerable 
vanety therefoie prevails , but generally spcakmg there 
arc, in aU except the smallest Cantons, thiee sets of 
Comts (i) The Justices of the Peace, whose pnmary 
duty it IS to act as mediators m legal disputes, and who 
exercise magisterial functions only when then mediation 
fails, (2) District Comts, 01 Comts of Fust Instance, 

(3) Supreme Cantonal Courts of Appeal Zurich and 
Geneva have special Commercial Courts, and m some of 
the larger Cantons, mcludmg tlie two named, there aie 
special Cassation Courts as wdl The judges of the 
inlerioi Courts arc as a lule dncctly elected by the people , 
the judges of the Supieme Courts are appointed by the 
Great Council of the Canton They arc generally appomted 
for shoit terms — three, lour, 01 six years, but arc generally 
re-elected Salaries are low, but Cantonal judges aie 
generally men of high chaiactci, if not of great legal 
attainments, and are fully competent to adminisLci the 
rough-and-ieady justice whidi is acceptable to the Swiss 
peasant Junes are laidy empanelled m civil cases, and 
only in the gtavei cases m ciimmal tiials Generally 
speaking, it maybe said that throughout the Confedaation 
law IS adraimstci ed with a mmiinum of faction, and public 
order is wdl maintained 

From Switzerland we pass to Germany The position Germany 
of the Judiciary in Geimany is largely determmed by the 
peculiaiitics of Gciman Federalism Recent events have 
tended if not to obhtciate at least to mitigate those 
peculiarities, but it still lemains true tliat, as compared 
with the United States, Austialia, or Switzerland, German 
Federalism is of an imperfect type Fiom the pomt of 
view of essential federal pnnciples, the German Constitu- 
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twn, though m a less degree now than formerly, is vitiated 
by the piedominance of one of the component States 
Traces of Bismarck’s gnm resolution that Prussia should 
not be absorbed in Germany are still apparent in the 
constitutional arrangements of the German Reich} The 
peculianty of German Federalism undei the Empire was 
the combination of admrmstrative decentralization with 
legislative centralization The Fedeial Legislatuie is 
responsible in large measme for the makmg of laws , the 
component States aie responsible for their execution 
The geneial tendency of the new Constitution is to reduce 
the power and lesponsibihty of the component States, now 
to be known as Lander, and to mcrease that of the Central 
Government , but the essential characteiistics of the Con- 
stitution remain unchanged In addition to the R&ichs- 
gencht, which remains the Supreme Court foi oidinaiy 
cases, there was established m 1921 the StaaisgencMshof 
to try impeachments against the President and ministcis, 
and to deade questions ansing under the Constitution 

Accoidmg to the new Geiman Constitution (Section vu) 
justice IS ordinanly to be admmisteicd through the 
Court of the Realm and the Courts of the Lander Judges 
are to be appointed for life, and may not be deposed except 
in consequence of a judiaal decision, though the Govern- 
ments of the Landei may require judges to transfei their 
services to another bench Extraoidmary Courts are 
forbidden, and Mihtary Courts of honour are abohshed 
Military and Naval Courts aie abohshed except m tune of 
war Every citizen has the nght to demand tliat he be 
produced before the competent Comt Judges aie to be 
mdependent and subject only to the law 

These prmciples are to apply both m the Reich and m 

^ Tho title both, ol the new Gemuin Bepnblie and its component 
States was the bubject of acute controvei&y in tho Constituent A>&onibly 
at Weim ir Eventually Htich (the existing title of the Empuc) was 
letained in preference to Bmd for tho former, and Land was adopted 
in preference to Mttghed for the latter Reioh is untranslatublo 
■ Empire ' would be repudiated , * Republic ' would be incorrect , 
though Article X of the Constitution runs ’ The German Reich is a 
Republic ' 
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the component Lands. Provision is, however, made for 
the setting up by legislation of Administrative Courts both 
in the Reich and in the Lands, though it is noticeable that 
such Courts are to be set up ‘ for the protection of the 
individual against decrees and ordinances of the adminis- 
trative authority ’ (Article 107). The precise significance 
of this limitation will be considered later when we come to 
deal with the Administrative Tribunals of France. It may 
here suffice to say that the principle of Administrative Law 
is deeply imbedded in the traditions both of the German 
Government and of the German people. The Federal 
Administrative Courts under the Empire, though numer- 
ous, possessed a limited jurisdiction, being confined sever- 
ally to the decision of a certain class of cases, and generally 
acting in an executive aswell as a judicial capacity. Among 
them may be mentioned the Imperial Poor Law Board, 
the Imperial Railway Court, the Imperial Fortress Belt 
Commission, and the Imperial Superior Marine Office. In 
Prussia, however, and in other States, there were Adminis- 
trative Courts of First Instance and of Appeal. They were 
based generally upon the French plan and the position of 
such Courts may therefore be more conveniently considered 
in relation to France. 




XXXIV THE JUDICIARY (4) 

Law and JusUce in France 

' When a, mm tiavels in Fiance ho changes hws almost as often as ho 
changes horses Voi rAiM 

'Iho [French'! E\ccutive inheiitB a very absolute tiadition of 
power ’—Woodrow Wilson 

' On a subi I’lnfluonco de ce prfijngfi dommant daez les gonvernants, 
dans 1' administration, et m^o chez la plupoit des junsconsnltes, que 
les agents judicianos sont les ennomis nts des agents administiatifa 
J4ze, Les Pnmpes gimaur in Ihmt Aimm\sltat\f 

' The devebpment of Fiench admuustralive law in the last centniy 
has boon very much inoio in favour of the subject than of the adnunis- 
tiation The remedies of the subject against the Slate in Franco are 
easier, speedier, and infimtoly cheaper than they aie m England to-day 
It has become a ma-nm of constituiionalista, and \ bulwark of Fienrh 
damoaacy, that the Consoil d'fitat is tho great buffei between the 
pubhcandthebuieaucrat'— C K Allen 

‘ Tho slightly inucasing likeness between the oiEcial law of England 
and tho drott aimmstrattf of Fiance must not conceal the fact that the 
itotl aimtniflrattf still contains ideas foreign to Fnglish convictions 
with regard to tho mioof Uw, and espeeually withregard to the supieiuBey 
of tho oidinary Law Comts Dicby, Introd to 8th Edition (1915) 

IN the adimmsliation of justice, as m othei spheres of 
Government, the United Slates, Switzerland, and Germany 
offer a strilong contrast to England But m the case of 
these States the contrast arises piimanly Irom the fact 
that, while England possesses a Constitution technically 
unitanan, their Constitutions are fedeial France, like 
England, and even more than England, is Unitarian in 
government, yet, ui respect of the [udiaary, France 
offcis to England a contrast even moie maiked than do 
the above-named typically federal Slates France may, 
indeed, be taken as typical of the Stales whose systems are 
permeated by the pnnciples of Adnunistiative Law, while 
England is exceptionally free from the infusion , but the 
conti ast goes deeper than that, depending on causes which, 
though largely historical, arc partly also temperamental 
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The unification of France, political, commercial, and 
judicial, dates only fiom the days of the first Revolution 
and the fiist Napoleon England owed what a French 
jurist has well dosciibed as her ' piecocioiis sense of 
national umty ' to a vaiiety of causes, but among tlicm 
not the least potent was the development, at an excep- 
tionally eaily stage of her pohtical evolution, of a strong 
central admimstratioii m the hands of a succession of 
gifted and master M kings 

Thanks, on tlie one hand, to the legulai ciicuits of the 
Justices eyre, and, on the other, to the survival of 
popular institutions such as the Shire Couit, tlic hand of 
the central authonty was fell m the icmotcst parts of tlie 
kmgdom As a lesult feudahsm was nevei pcimittcd to 
dismember England as, for a penod of many ccntuiies, it 
dismembered France 

Royal Not, indeed, until the Ihuteenth centiuy did Royal 
Justice justice begin to make headway in France against the 
dismtcgialing foiccs of leudahsm, and not until the 
Revolution were those forces overcome, and the peimeat- 
mg influence of feudahsm finally eradicated horn the body 
politic of France The Paihament of Pans— the great cen- 
tial law-couit of Fiance, rcoiganued by Louis IX — ^had 
indeed exeicised a certain measure of centripetal mflueucc, 
but so strongly entrenched were the centrifugal foices 
opposed to It, that Courts of appellate jurisdiction were 
giadually set up m the provinces, and by the lattei half 
of the eighteenth centmy piovmcial Parliaments existed at 
Toulouse, Grenoble, Bordeaux, Dijon, Aix, Pau, Rouen, 
Meta, Douai, Nancy, and in Bntlany and Fianclie-Comtd 
The Meanwhile the lawyers who constituted the Paihament 
^ndi Qf p^ig giaduaUy established themselves as an lieieditiuy 
mejits Noblesse de la Robe By a law known as the Paulelle (1604) 
it was provided that the judges by paying to the Crown an 
annual commission amoimtmg to onc-sixticth of tlieir 
official incomes might sceme the heioditaiy tiausniissioii 
of then ofliccs Ihis piactice, known as tlie Vinahle des 
charges, though open to obvious cnticism, was commended 
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by Montesquieu {Espnl des lots, liv 5, c 19) and undoubt- 
edly secured to France a succession of Icaincd and 
independent magistiates, who, in the absence of othei con- 
stitutional restraints upon the Crown, were able to offer 
some opposition, not wholly ineffective, to the imoads 
of autocracy But m time the Judges of the Pailiament 
became only one of scveial pnvilegcd oidcis, and by cling- 
ing to outworn pnvileges piecipitatcd the Revolution ^ 

The Constituent Assembly of 1789 not only made a Eiioci oi 
clean sweep of the whole of the ludicial system of the 
Aiicten Regime, including the Parliaments, but laid the tiio 
foundations on which the organization of justice has 1 ested ^ 
from that day to this 

The judicial system of Fiance now consists of two paits 
almost wholly distinct the oichnaiy Coiiits and the so- 
called ' admimstrative ’ tiibunals 

The administration of ordmaiy justice in France is not Oidinaiy 
specially distinctive and need not detain us at gicat length, 
but it IS othciwisc, as will pic&cntly be scon, with adminis- 
tiativc law and witli the Couits oi Councils which in this 
sphere exernsc junsdiction 

Of the ordmaiy Courts the lowest of the senes iiie those Mis do 
of the Jttges da Patx In eveiy Canton theie is, uiidci 
deciec of the Constituent Assembly in 1789, a Justice of 
the Peace Ihc duty of this magistiatc, as defined by 
ex-Presidcnt Poincaie, is less to tiy lawsuits than to 
ondeavoui to pi event them Petty disputes aie bi ought 
before the Justice of the Peace, luider a piocediuc wliicli 
13 known as the ‘ Preliminary of Conciliation ' , the pm tics 
appeal privately bcfoie the magistiate, who cndeavouis, 
frequently witli success, to persuade diem to acccjil a 
friendly settlement 

Apart from his function as a concihatoi, the Justice of 
the Peace has legal junsdution both civil lUid ciiminal 
Civil cases involving only small sums aic decided by him, 

* On the Pailiamoni of Pans ct Giisquet, Ptfns drs InMulmns ifc 
Trance , Rdnib.uitl, Histoire * la Cmhsattoit fit I raiia , Oiicl Sir Tomes 
Stephen, helm son tlw lltsiory of France, pp iV) siq 
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subject to an appeal , and he also deals with petty viola- 
tions of Pohce Regulations 

Coarts of In each anondtssment theie is a Couit of the Fnst 
which must consist of at least three judges 
a President, sittmg with two assessors In the larger and 
more thicMy populated arrondtssetneiiis there are several 
such Courts These Courts are competent to hear appeals 
from the Jiiges de Pmx, and act as a Comt ol the First 
Instance m civil cases whcic a claim does not exceed 
a certam figure, and in ciinunal cases for the trial of 
rmsdemeanouis {Dihts) 

Courts of Courts ot Appeal, twenty-five in number, exeiasc the 
Appeal appellate jmisdiction (with the exceptions to be 
noted later) both m avil and ciumnal ] uiisdiction Several 
of them sit in tlie old Paihament town and include a vaiy- 
ing number of Departments within their junsdiction 
To each of these Couits a mimmum of five judges or 
counciUois is assigned 

The The Couits of Assize are the highest cnmiiial Courts, 
^°’^ze ^PPO“ited to try the gravest crimes, and to exercise 
jurisdiction m ceartam Piess tnals Three judges pieside, 
but m Courts of Assize, and there only, questions of fact 
are determmed by a jury of twelve persons From the 
Assize Courts theie is no appeal on questions of fact, but an 
appeal on points of law hes from them to the Court of 
Cassation 

-8 The Court of Cassation is not in the ordinary sense 
Cassatio i a Supreme Couit of Appeal , it is rather mM Pomcard’s 
words, ' a suprane controllmg Couit charged with the 
cassation of all decisions which would be contrary to the 
law, 01 which would mteipret them inexactly ’ II is called 
upon to deade, on the one hand, whether the procedure m 
the infenor Couit was regular, and, on the other, whether 
tlie law was pioperly mterpieted by the judges If either 
of these questions is deaded m the negative, the decision 
of the lowci Court is quashed, but no new deasion is given 
The case is referred back to another tribunal of the same 
degree as that in which the offending deasion was given 
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Should the judges of the lowei Coral leaffiim the decision 
of theu colleagues, the Coral of Cassation will, on a second 
appeal, finally decide the disputed point The Court 
oiduianly sits m three Chambeis the Chamber of Re- 
quests, the Civil Chamber, and the Criminal Chambei— 
each presided over by its own Picsident , but foi the 
purpose of heaiing a second appeal aU thice Chambers sit 
together ^ 

In addition to the oidmary Corats enumerated above Otiior 
thcie are certain special tnbunals exercising quasi-] udiaal 
functions Among those may be mentioned the Com- 
mercial Tnbunals which perform the functions assigned 
in this country to Rcgistiais in Bankiuptcy and to Com- 
meicial Aibitratois The Counals of Piud’hommcs act as 
Couits of Industiial Concihalion, and aic composed of 
employcis and employees in equal numbcis ' Junes of 
expropnation ’ deal with questions of compensation to bo 
paid to piivate individuals for the extinction of rights of 
propel ty taken ovei by a pubhc authonty for pubhc 
purposes These juiies aie appointed in each depaitment 
by a Court of Appeal or by tlic Corat of the duel town of 
the depaitment 

The judges of all the oidinary Corals of Law aie Appouu- 
appointcd by the Ministei of Justice The Constituent j^udges’^ 
Assembly of 1789 dccieed that all judges from the /wgds ie 
Pan upwards sliould be diicctly elected by the people, but 
this vicious pnnciple did not sumve the eailicr days of 
the Revolution Yet the icsulls obtained by the piesonl 
system are not wholly satisfactoiy The judges in Fiance 
are not, as in England and Ameiica, appointed fiom the 
ranks of tliose who have had cxpciicnce at the Bai, but 
belong to a distinct calling A j udgcship is not, tlici dpi c, 

‘ the aownmg stage of a foiensic caicei ' ® SaJaiics are 
small, but judges enjoy a life tciirae and cannot be 
lemovcd except witli the consent of the Cora t of Cassation 
A fairly high slandoid of elliaoncy is 1 cached by the 
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generality of French judges, and justice is for the most 
part honestly and capably administered, though, m Lord 
Bryce’s judgement, * not with so full a confidence of the 
people m the perfect honour of all the Courts ’ as is the 
case, for example, m Switzerland ^ The appointment of 
judges IS not, as a rule, pohtical m character, but judges 
have from time to time been reqimed by the Government 
of the day to swear fidehty to the Repubhc, and on two 
occasions, m 1879 and m 1883, a large number of judges 
and other legal officials whose loyalty to the Republic was 
suspected were removed by a wholesale process of purga- 
tion These purges resulted m the removal of neaily one 
thousand judges and over seventeen hundred legal officials 
The circumstances of the day were, however, in both cases, 
e'^ceptional the new Repubhean Constitution was m its 
infancy and pohtiaans were not unreasonably fcaiful as to 
the stability of the Repubhc 

Adauuw- If it be true that no peculiar inteiest attaches to the 
administration of ordinary justice m France, it is quite 
otheiwise m regard to the system of Administrative Law, 
and to the workmg of the Adimmstrative Tiibunals 

Administrative Law is not, as is commonly imagined, 
the invention of Repubhean France The principles which 
he at the root of it are, on the contrary, deeply embedded 
in the fibres of the social and constitutional hfe of the 
French people Wnling of the Aimen Rigme Tocqueville 
says ‘ m no country m Em ope weie the ordmary Courts 
of Justice less dependent on the Government than in 
France , but m no country were extiaordmary Comts of 
Justice more extensivdy employed These two aicum- 
stances were more nearly connected than might be 
imagined ’ ® In consequence of the mtrusion of the 
Judicial y— and m particular the Parhament of Pans— mto 
the sphere of administration, the Crown was tempted to 
retahate by withdi awing from the jurisdiction of the 
Courts suits m which the Government was mterested, and 
by calhng into bemg special tribunals 

1 op cit, 11 578 • Ffonce before the Hevoluhon (Eng Tr), p 95 
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The tendency of the Revolution was. in the same direc- 
tion The Constituent Assembly apphed with rigour (as 
we have already seen m other connexions) Montesquieu’s 
doctnne of the separation of powers, and all the subse- 
quent Constitutions of France have confirmed that doc- 
time It must be observed, however, that to Montesquieu’s 
doctime widely divergent mterpietations were given by 
the Republicans ot France and the Republicans of the 
Umted States of Amcnca 1 espectively Both applica Lions, 
as an Ameiican commentator lus observed, aie 
‘ perfectly logical, but they arc based on diifeient coucepLioiis 
of the natuie of Law Ihe Anglo-Saxon draws no distinction 
between public and private law To him all legal lights and 
duties of eveiy kmd foim pail of that umversal system of 
positive law, and so far as the funclioil of public oihcials aie 
not regulated by tliat law, they are puiolymatteis of disciclion 
It follows that every legal question, whether it mvolves the 
powei ol a public olficor 01 tlie construction of a piivate 
contract, comes befoie the oidmaiy Courts In Fiance, on the 
othei hand, pnvatc law, 01 the icgulation of the lights and 
duties of mdividuals among Ihemselves, is licatcd as only one 
branch of Jmispiudence , while piibhc law wluch deals with 
the prmciplcs of Government and tlie iclalions of mdividuals 
to the State is regarded as something of an cntnely dilioicnt 
kmd ' ^ 

The fatliers of the Amciican Constitution accepted 
Montesqmeu’s principle as inculcalmg the necessity of 
piotectmg the Couits of Justice fiom the control or 
influence of tlic other branches of Government The 
French Repubheans, with equ.xl deference to Monlcsqmcu’s 
doctnne, mlerpieted lus teaching in the sense that the 
Executive ought to bo ftec to act m the pubhc mlerest 
without hindrance from the Com Is of Law 

What, then, is the piccisc nature of Admimstiativc Doflm- 
Lawl* It has been defmed by Aucoc as ' the body of lules 
which regulates the relations of the admimslialion 01 of 
the administrative authonty with pnvale citizens ' It 
deteimmes, he says, * (i) The Constitution and the rela- 

• Lowell, cp , 1, pp ss-6 
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tions of those organs of soaety which are charged with the 
care of those collective interests which are the object of 
public administration, by which term is meant the diff ei cnt 
representative societies among which the State is the most 
impoitant , (2) the relation of the admimstrative authon- 
ties towards the atizens of the State ’ ^ Piofessoi Good- 
now defines it as ' that part of the pubhc law which fixes 
the otganization and dete rmin es the competence of the 
a dminis trative authonties, and mdicates to the individual 
remedies for the violation of his rights ’ ^ It will not 
escape notice that the last words of Professoi Goodnow’s 
defimtion suggest a function of Administrative Law very 
different fiom, if not actually opposed to, the function 
asenbed to it by Professoi Dicey But the Amei ican cntic 
holds Mr Dicey’s conception of the French Dmt admm- 
siratif to be qmte tmwan anted To the discussion of this 

somewhat controversial pomt we shall return latei 
The We must first pass m bnef review the chief Admims- 
tiative Courts, or as they are technically, and perhaps 
Conits moie accurately, termed, ‘Councils' Foi none of tlicra 
(unless we mclude among them the Tribunal des Conflils) 
IS wholly judiaal m its opeiation Only, however, with 
their judicial or quasi-judicial functions are we concerned 
in this section 

The Con- The Council of the Prefectme forms the first degree of 
admimstrative jmisdiction, and has competence to decide 
tore almost all questions which arise between the lower branches 
of the Executive Government and pnvate citizens In 
particular, it decides questions ansmg m coimexion witli 
duect taxation, and also certam special questions of fact 
relating to the mdirect taxes, though, generally speaking, 
questions of mduect taxation he within the jurisdiction of 
the ordmary Courts The Council of the Picfecturc deta- 
mmes the validity of the elections to the Council of the 
Anondtssement and to the Mumapal Council, and all 
questions relative to the administtativc control ovci the 

‘ adnuttuirahf, i, § 6 
‘ Compafattvf 4.dnnMstrattve Law, i, g 
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Communes and public establishments It deals also with 
infractions of pohce regulations lelatuig to mam loads 
[grandes ooines) (though questions rdating to by-roads 
{pektes vot) les) come before the ordinaiy Couits), with the 
iaimng of marshes, and with quairics The Council Inis 
an extensive jmisdiction over the conliacts made by the 
Govanraent for pubhc works, both central and local, lor 
mdteiials and supplies, and for the pubhc domain , and it 
also acts as a boa id of audit for the accounts of tlic officials of 
pubhc establishments and of the less important communes 
The ' Court ’ is composed of thicc 01 four CounciUois, 
with the Piefcct as President (though the lattci seldom 
sits), and the Secietairc Genual of the Picfcctuic, who 
represents the Government Ihc CounciUois are ap- 
pomted and removable by the Picsidcnt of the Repubhe , 
they leceive a salary and aic required to give their whole 
time to the work of the Council 
In aU cases an appeal lies from the Piefcctmal Council 
to the Council of State ^ 

PaiaUcl with the Counuls ol the Picfcctures, which Spconi 
exercise agcncial admimstiativc jurisdiction, aic certain bahve*' 
special Courts, such <is the Educational Councils and Cowts 
Counuls of Revision 

The Educational Comiuls aic laigely composed ol 
teachers, and deal mainly with the complaints ol teachois 
against the officials of the State The Councils ol Revision 
deal similaily witli complaints arismg horn the opciation 
of the conscription laws 

The supicmo and by far the most miportant admuiis- Cmmi 
tiative tribunal is the Council ol State Tins mstitution 
has had a long and (hcqucied lustoiy, but is now fiimly 
cstabhshed as one of the most important bodies 111 the 
government of modern Fiance 
As the Conseil du rot it played an unmcnscly impoi taut 
part diirmg the Anewn R 6 gitne, and, 111 paiticulai, durmg 
the period of the absolute monaichy Aboh'dicd by the 
Constituent Assembly m the first days ol the Revolution, 

* Aucoo, 0^ ^95-517, Goodnow, 0/1 cil,u 233 w? 
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it was revived during llie Consulate by Buonaparte as the 
Cornell i'itat Its members were divided mto vatious 
commissions — ^Finance, Justice, War, the Navy, and the 
Inteiior — and all of them met daily at the Tmleiies, 
generally under the presidency of the First Consul himself 
Under the supervision of this Council all the great legal 
and administralive reforms of the Consulate and Empue 
were earned out, and the domestic stiucture of modern 
France was reared Its functions weie gieatly cucum- 
senbed under the Governments of the Restoration, and of 
the Orleans Monarchy, but were again enlarged under the 
Second Empire Suppressed on the fall of the Napoleonic 
regime m 1870, it was provisionally reconstituted m 1872, 
and was finally adopted mto the new Constitution of the 
Third Repubhc by the Law of 13 July 1879 The Council 
performs a variety of functions, legislative and admmis- 
trative, with which in the present connexion wc are not 
concerned, except to observe that m view of the form of 
Flench statutes, which contain, as a lule, nothmg but 
an enunciation of certam general principles, and which 
delegate to the Executive the power to regulate details by 
ordinance, an immensely important quasi-legislative func- 
tion IS imposed upon the Council of State To this body it 
IS left not merely to advise on matteis withm the sphcie 
of the Executive, and also to act in a judiaal capaaty, 
but actually to play a determimng part m the details of 
legislation 

The Council is composed of thirty-five counciUois en 
service ordinaire and twenty-one extiaordinary members 
The former are permanent members and leceive salaiics 
They must be at least thirty years of age and are appointed 
by the President of the Repubhc on tlic recommendation 
(which IS not mvanably followed) of the Cabinet They 
aie selected from among high ofhaals and the maUres dcs 
tequites — or commissioners The masters of icquests, 
thuty-seven m number, also form pait of the Council of 
State, being appomted by decree, and charged with the 
special duty of preparing dossiers There are, m addition. 
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fifty auditors, twenty-eight of the first class and twenty- 
two of the second, all of whom are icciuited by competitive 
examination 

The twenty-one CounciUois m cxtiaoidmaiy service aic 
not peimanent members ol the Council, and aic appomted 
by the Piesident of the Repubhc horn among civil servants 
whose advice is desued on inattas pci taming to the 
several depaitments 

Cabinet Mmisteis have also the light to attend the 
plenaiy sessions of the Council, and to vote on adraimstia- 
tive (but not judiaal) mattcis alfectmg then respective 
departments , but the mam woik of the Couiial is done 
not in gencial assembly but m sections and subsections 
The sections deal respectively with legislation, justice, 
foicignalfans,hoineaiIans, education, fine aitsaiidicligion, 
finance, war, marine and colonies, pubhc woiks, posts and 
telegraphs, agiicultmo,commciceandinduslry, laboui and 
social insuiancc The Mmistei of Justice is the noimnal 
Piesident of the Council of State (except when the Council 
sits as an admimstiativc tribun.il), but the actual woik is 
delegated to a vice-picsidcnt, assisted by tlic picsidents 
of sections 

As an Administiative fiibrnial the Council was loorgan- judicial 
izcd by the Law of 8th Apnl 1910 In this capacity it acts ^ 
as a Court of Appeal from the decisions ol the Cmiseth de Council 
Prefecture, and also as a Court of Fust Instance to tiy 
questions at issue between private citizens and officials of 
the State The Comt is higlily respected and the number 
of cases referred to it is immense ^ 

To bring mto harmony the civil and the admimstiativc ihe 
tnbunals theie was constituted m 1848 an ludi'pendent 
Conlhct Couit Aftca the mtp d'dtai of 1851 this Couit Uufliis 
ceased to function, but it was leconstitutcd by the Law 
of 24th May 1872 

It consists of eight elected judges, togcthoi with the 
Minister of Justice (Garde des Sceaux) who is ox-ollicio 

‘ Aucoc, op ett , 1 ij6 s(j I’oinCiU/, op at , 27^-4 , Goodnow, 
op at , 1 107 4fj 
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President of the Court , but the Munster, though entitled 
to vote, rarely attends, and a Vice-President is elected by 
and horn the eight elected judges and generally presides 
The elected judges are carefully chosen to represent equally 
the authority of the Cour de Cassation, which, as we have 
seen, is the highest judicial Court of France, and the 
authority of the Council of State, which stands at the head 
of the administrative hierarchy Three judges aie, theie- 
fore, elected from among and by the judges of the Cour de 
Cassation, and three from among and by the ConseiUers 
d’itai en service ordinaire, i e the permanent members of 
the Council of State One additional judge is co-opted by 
each of the two groups named above, and as a rule each 
elects one of their own colleagues belongmg respectively 
to the Court of Cassation and the Council of State In 
every case the judge is elected foi thiee years, but is 
re-ehgible and is, as a lule, re-elected There are also two 
substitutes smulaily elected from the two groups, but they 
act only in the absence of a colleague Fmally theie aie 
two so-called Comtmssatfes dti Gouvenieineni appomled in 
each case for one year by the President of the Repubhc 
one from the mattres des requites belonging to the Council 
of State , the other from the public prosecutors attached 
to the Court of Cassation 

The presence of these Comnnssaires, taken m conjunc- 
tion with the light of a Cabmet Munster to preside and 
vote, might piovoke appiehensions lest this most impor- 
tant tnbunal should be imduly undei the influence of the 
Government of the day The apprehension is, moieovcr, 
emphasized by the brief tenure which, tlieorctically, the 
judges tliemsdves enjoy This is an obvious defect which 
might and should be removed , but, m the opmion of 
Ml Dicey and of tlie best French authoiities, the Tribunal 
des Confiits comes neai to an absolutely judiaal body and 
commands geneial confidence ^ 

* Dicey, ot> cit (7th Edition), pp 360-2, and Nolo xi (pp s5S-6) , 
lafeniftre, Tratii de la JundtctioH adiwmshative, 1 24, jeze, op cit , 



FRANCE 331 

It remains to considei how far the existence of a body Admima 
of Admmish alive Law and of a senes of speaal Tiibunals 
charged with the apphcation of this Law is compatible Personal 
with personal hberty, and, in particular, with the ideas ot ^ ^ 

peisoiial hberty which have long been held by Eiighshmeii 
and by the English-speakmg woild ? 

Only in the lastforty ycais has this question, as it allccts 
the customs and tiaditions of two neighbouiing peoples of 
Western Europe, become a subject of considciation by an 
average citizens 111 eithei countiy The mattci was hist 
mtioduced to the notice of Englishmen by tlie publication 
of a tieatise, already classical, wiitten by a juiist of 
unquestionable genius Ihc besetting siii of gicat teachers 
(and since Bkekstone thae lias been no greater expositoi 
of English law than Albeit Venn Diccy) is ovci -emphasis 
It may be that m the caiher editions of his masterly 
treatise Dicey tended to oxaggeiatc the distmrtion between 
the ‘ Rule of Law ’ and the dmt aditmiiiitmUf, and that, in 
consequence, he was mchned to deny to Frenchmen the 
cnjojnncnt of those guaiantecs foi peisonal hberty whicli 
aie the cheiislicd butliiighl of Enghshmen Ihe peivasivc 
influence of Dicey’s teachmg may be appraised iiom the 
fact, staled on the aulhoiily of arcccnl writci, that ' nuicty 
pa cent of students bcgmnmg the study oi constitutional 
laws foim the unpicssion that Fiance hves under a system 
of buieaucnitic tyiaiiny hltle shoit of Tsaiism ’, 01 wc 
might say of Bolshevism Of comse, as Mr Allen is cai eful 
to add, nothuig could be fmtlicr from the tiuth , and, as we 
shall sec. Dicey lived to modify m some dcgico the shaip- 
ness of outlmc of the contrast as he oiiginally pomted it 
No Enghshmau can, howeva, appioach the considei a- 
tion of tins intoiesting question, with any mcasme ol 
detachment or impartiahty, who has not bcai at pains to 
appieciatc the stiengUi of Fraidi tiaditioii m regard 
respectively to the Executive and the Judiaal spheres of 
government The Ficnch tiadilioii is wholly ui favom of 
a strong Executive , and naturally so Fiance, as modern 
Frenchmen know it, was made by its kmgs Automatic 
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centralization was essential to the defeat of the disinte- 
grating influence of the feudal nobihty The unity of 
England was secured, as we have seen, at a much earher 
stage of national development Consequently Enghshmen 
have been more concerned with the assertion of their 
personal nghts against the Executive 

Another leason has been operative in France Whethei 
Montesquieu did or did not lightly apprehend the spuit 
of Enghsh uistitutions , whether the French people have 
coirectly 01 inconectlymterpreledMontesqmeu’s teadung, 
the fact lemains that they have bdieved themselves to be 
deferential to that teachmg m their refusal to allow the 
Judiaary to mvade the spheie of the Executive The 
experience of the Ancten RSgtme taught them to be much 
more suspiaous of the Judiciaiy than of the Admiiustia- 
tion Moieovei, they have for at least a century been 
wont to resoit to the Adnumsliative Tnbunals, ]ust as m 
the sixteenth cenluiy Enghshmen lesorted to the Tudor 
Star Chamber, in the weU-giounded belief that there they 
could obtain justice at relatively small cost and with a 
minimum of delay 

Enghsh tradition has, on the contrary, tended to dispose 
the atizens of this country, if not to opposition to the 
Government, at least to suspicion of its suboidniate 
ofiicials It IS theiefoie inconceivable that they sliould 
evei have permitted such a provision as the famous 
Article 75 of the Constitution of the year vm (1799) to 
have been incoiporated m a statute, much less to have 
been wrought mto the very texture of the Constitution 
itself That Article provided that agents of tlie Executive 
Government, other than the Ministcis, could only be pio> 
secuted foi theu conduct m the discharge of their functions 
m vutue of a decision of the Council of State 

It IS, mdeed, as Mi Dicey has pomted out, one of the 
cardmal pnnciples of Admimstiative Law that servants 
of the State who, ‘ whilst actmg in pursuance of of&aal 
ordeis or m the bema fide attempt to discharge official 
duties, are guilty of acts which m themselves aie wiongful 
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or iinlawful must be protected fiom the ordinaiy Courts 
He admits, however, that this protection, once almost 
complete, is now fat less extensive than it was even forty 
years ago He points out that, as amended smee 1870, 
partly by legislation and still more by case-law, the 
modern drott ad}mnt<itraiif of Fiance appioaches ‘ to a 
regular though peculiar system of law ' Developing 
under the influence of lawyeis lathcr than pohticiaiis, it 
lias dunng the last half-centmy ' to a gieat extent divested 
itself of its aibitiary chaiacter, and is passing into a system 
of more 01 loss fixed law admmistered by leal tribunals ’ 
The Admmistiativc Tiibunals may still lack some of the 
qualities of genuine Law Couits, but they arc ‘ certainly 
very far indeed fiom being mere dopaitincnts of the 
Executive Government ’ He icgaids it, tlieicfoie, as 
' possible, 01 even piobable, that dtoU adnmmlrattf may 
ultimately, imda the gmdance of lawyeis, become, 
through a course of evolution, as completely a branch of 
the law of Fiance (even if we use the woid ' law ' m its vciy 
stiictcst sense), asEqmty has for moic than two centimes 
become an acknowledged brandi of the law of England ’ 
Nevertheless Mr Dicey, so lately as T908, pcisistcd m his 
oiiginal contention that drott admtmUratif ' is opposed in 
its fundamental pnnciples to ideas which he at the basis of 
Enghsh constitutional government while admittmg that 
' mainly owing to the enlighlonmcnt of Ficnch jurists ’ 
this opposition ‘ tends every day to dimmish ’ ^ 

Another question at this point obtrudes itself Has the 
approximation between the legal systems of Fiance and 
England come from one side only ? Is it only true that 
the administiation of the law in France has tended to 
approach more near to its administiation in England ? 
Has not the approximation been mututJ ? Mr Dicey, in 
the Introduction to the last edition (1915) of his famous 
treatise, admitted the existence of 'a vciy noticeable 
though slight appioximation towards otie another of what 
may be called the official law of England and the droi>t 
^ op cU , Tlh odition Prcfdco, p 11, and pp 377-8 
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admtmstraUf of France ' ^ That there has, in fact, been 
some measure of approximation can hardly be questioned 
by any readers who have followed with attention the 
argument of the precedmg chapters of this book The 
remarkable maease m the number and vanety of the 
duties now imposed upon the State and its of&aals, com- 
bmed with the latitude pemntted by recent legislation to 
civil servants m the exercise of quasi-judicial functions, 
would seem to render it impossible to maintain that ngid 
demaication of boundaiies between the Judiaaiy and the 
Executive whidi has so long characterized Enghsh consti- 
tutional law Of the tendency to entrust the Executive 
with the power to cairy through subordmate legislation 
as well as of the tendency to confer upon of&aals judiaal 
authonty, lUushations have already been given Mr Diccy 
IS then inoie than justified in his cautious conclusion 
' It may not be an exaggeration to say that in some direc- 
tions the law of England is bemg " officialized by statutes 
passed undei the influence of Sociahstic ideas It is even more 
certam that the drotl admmtstrahf of Fiance is year by year 
beconung moie judiaalized ’’ ’ ® 

Cut bono > There lemams the question Is it well ? Such tenden- 
cies as have been diagnosed above must be viewed with 
suspicion unless it can be shown that they contribute to 
efficiency of administration, and, fmther, that mcreased 
efficiency is fi aught with advantage to the atizens of the 
State Do contemporary tendenaes m England react to 
this elementary test ^ Does the mdividual citizen stand 
to gam or lose by the mcreased activity and enhanced 
power of the Executive Government ? An attempt to 
answer these questions with any approach to thoioughness 
would cany us mto the domam of pohtical philosophy, 
even if it did not mvolve us in the current controversies 
of paity pohtics In either case detailed discussion would 
be repugnant to the purpose of the present work Sum- 
marily, howevo', it may be said that this is evidently 
a matter m which the mterests of the many may well 

^ p \liu * op ett , Iniioductioa (8th edition), p zhv 
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conflict with the convenience and even with the legitimate 
interests ot the lelativcly few An extension of bureau- 
cratic authority is almost certam to bnng the officials of 
the State into conflict with individuals who resent the 
intrusion of the Government and its myimidons into 
affairs which the mdmduals reasonably icgaid as exclu- 
sively their own Yet regaid foi the inlcicsts of the 
commumty at large may justify the mtiusion Fanuhar 
illustrations of such mtiusion is found in the violation of 
the amemties of a countiy estate bv tlic making of a 
railway or the constiuction of sewage woiks But the 
real pomt at issue is not the expediency or inexpediency 
of such mtiusion, but the piopiiety of delegating the 
authority to intiudc to any body less lepicscntative of the 
whole community than Pailiamcnl itself Yet the two 
questions aie moie closely inlci connected than at fust 
sight may appeal Delegation of autlioiity — quasi-legis- 
lative and quasi-judiaal — ^to officials is the almost inevit- 
able concomitant of a lapid extension of the functions of 
Government Only by some meastu e of delegation can the 
Legislature and the Judicial y lespectively keep abicast of 
their work 

Those who icgaid the mulliplication of State activities 
as m itself mischievous will Imd no difficulty m answciing 
the question pioposed in the piecedmg paiagiapli with- 
out hesitation or ambigmty Ihcy at Icasl are logically 
entitled to deploie the tendency to ciase the boundary 
hncs whicli delinut the seveial splieics of the Lcgislatuic, 
the Executive, and the Judiciaiy To them admmisti ati vc 
law 15 as much anathema as delegated legislation They 
can haidly fail, theiefoie, to be staitlcd by the contention 
of a highly competent ciitic that the countiy which has 
led the world in both tliesc duectioiis ollcis secuiities to the 
piivatc citi/cii at once moie accessible and more effective 
than those which aie enjoyed under the English 'lule of law 

‘ Ihe development of French adnunistiativc law m the last 
centuiy has been veiy much moie in favom of the subject 
than of the administration The lemedios of the subject 



3i6 PROBLEM OF PERSONAL LIBERTY 
agaiwt the State m Fiance are easier, speediei, and infinitely 
dicapci than they die in England to-day It has become a 
mavim of Constitutiondhsls, and a bulwaik of French demo- 
ciacy, that the Conscil d’Elat is the great buffei between the 
public and the bureauaat ’ ^ 

Can lliib contention be sustained ? If it can, it is 
evident that some of the lessons which a whole generation 
of Englishmen have Icamt ftom Mr Dicey will have to be 
modified if not discaidcd But this is obviously a question 
on which a foi eigner should be slow to express a dogmatic 
opinion U IS at least as difficult foi an Englishman to 
sjioak positively about the practical workmg of French 
mstitiitions ds it is for most Frenchmen really to appicciate 
the genius of tlie English Constitution ® Perhaps lecon- 
ciluilion bctwi'cn opposite views is to be found m the woids 
of the <iuotatioii which I have itahcized It is notonously 
(lUficnlL foi <in English utwen to enfoice lights agamst the 
State, 01, .IS wo sliould say, the Ciown, wlule it is excep- 
tioiuilly c.isy foi him to obtain redress for mjmics agamst 
the agents of the Ciown Moi cover it must be icmcmbered 
fh.it Ml Allen wrote undci a sense of initation (wholly 
n.itm.il .ind p.iidondblo in a lawyci) mdured by w.u-timc 
cucunisf.uices and by the cffoits of the Executive and the 
ComLs to (li'cido, on ictisonably cqmtablc ralhei than 
stiictly legal terms, the disputes between the Crown and 
the subject fo which those circumstances inevitably led 

Tlic only conclusion to which .i foicign commentatoi 
flora either side of the Cluuiicl, oi of the Atlantic, can 
safely come —and it is a lamentably lame one— may be 
expressed in tlic adage chacun d son goM The sense of an 
Enghshman would be as much outiagcd by inability to 
proceed agamst an official in .in oidin.uy Court, undei the 
ordinary law, as would he that of a Fi ciicliman who found 
himself suddenly depuved of iccouisc to those accessible 
administiativc tiibunals to which he has long been accus- 
tomed, and 111 whose judgements he has Icamt to confide 

1 Allen, op ctl , p ^47 

Thoro on notablo exceptions to tins iiilo M IlonlmyjsoneolUitm 
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XXXV. LOCAL GOVERNMENT: (i) RURAL 

' England alone among tho nations of the earth has maintained for 
centimes a constitutional policy , and her liberties may be ascribed 
above all things to her free local mstitutioas, Since the days of their 
Saxon ancestors, her sons have learned at their own gates the duties 
and responsibilities of citizens ’ — Sir T Ekskinb May 

' Local assemblies of atizens constitute the strength of free nabons 
Town meebngs aro to liberty what primary schools aro to science , they 
brmg it withui the people’s reach ; they tcacli men how to use and how 
to enjoy it A nation may establish a system of free government, but 
witliout tlie spmt of municipal instil iitions it cannot have tho spirit of 
liberty TocgunviLUi 

' Year by year the subordinate government of England is becoming 
more and more important The new movement sot in with tho Reform 
BUI of 1832 , it lias gono far already and assuredly it will go farther. 

We are becommg a much governed nation, governed by all manner of 
councils, hoards and olFicors, central and local, high and low, exercising 
the powers which have been committed to them by modem statutes 
F. W M,\iixand, 

' Whatever " Educative " value is rightly attributed to ropresentativo 
government largely depends on the development of local institnbons 
Henry Sidgwick. 

THE nineteenth century witnessed, as we have seen, a Reorgan- 
far-reaching revolution in the constitution, of the Central 
Legislature. It witnessed a revolution hardly less striking Govorn- 
in the structure and machinery of local administration. 

Of that revolution and its results we must now give some Jpontli 
account ; since it is manifest that local admiuistratiou 
affects the well-being of the community, perhaps more 
vitally, certainly more directly, even than that of the 
Central Government. When the century opened, and, in- 
deed, throughout more than three-quarters of its course, 
the squirearchy, officially represented by the County Magis- 
trates, were secm'cly established in the citadel of Local 
Government. From their dommatii^ position in Parlia- 
ment they were driven, theoretically, by the Act of 1832, 
practically by that of 1867. But ia County Government 
they continued to bear sway until 1888. 

2870-2 z 2 
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The Corporate Municipalities at the opening of the last 
century were governed by Corporations which foi the last 
foul bundled years had been steadily growing more ohgar- 
chical m character These local urban ohgarchies survived 
the overthrow of the great central ohgaichy by only thiee 
yeais, one of the first-Irmts of the leformed Parliament 
bemg the Muniapal Reform Act of 1835 
The present chapter wdl describe m outhne the existmg 
machmery of rural Local Government But if it bo true 
of the Ccntial Government that the roots of the present 
he deep m the past, and that consequently analysis of 
existmg conditions IS unintelligible without some histoncal 
retrospect, not less but even more is this true of Local 
Government 

The towns, whatever then ongm (a highly debatable 
question), have almost from the fiist been regarded as 
something anomalous and exceptional Apart from them, 
theie have, from time immemonal, been three mam aicas 
of local adraimstration the Shire or County, the prunary 
umt of the Township (or Paiish), and the mtermediate area 
of the Hundied— represented later by the Umon, and now 
m some sort by the District 

The histoiy of Local Government divides into four great 
periods the first extends from the earhest times down 
to the Norman Conquest , this may be distmguished as the 
period of popular Local Government , the second, from 
the Norman Conquest to the fourteenth century, a period 
of strong and ccntrahzmg monarchy , the third, horn the 
fourteenth century to 1888, an aiistocratic penod, and the 
fourth, from 1888 onwards, a period mcreasmgly demo- 
cratic m tendency 

The Shue The Sbue or County, as the most important area of 
or County Local Government, must engage OUT attention first From 
the earliest tunes to the present one officer has mamtained 
his position m the Shire, thoi^h the position has imphed 
at different tunes very varying degrees of authonty That 
officer is the Shire-ieeve or Shenlf From Saxon days to 
those of the later Plantagenets the Sheriff was the pivot of 
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county administidtion , m the fomleenth century lie was 
superseded, for most pm poses, by tlie Justices of the Peace, 
as they in turn were, for many purposes, supetseded in 
1888 by elected County Councils But the office of Shenfh 
still smvives all viassitudcs 

The eaihest Shires, such as Kent, Sussex, Middlesex, 
Essex, Norfolk, Suffolk, Doiset, Someiset, lepiesent the 
oiigmal settlement of Teutonic lubes, and in some cases 
ongmal heptarcluc kingdoms Thus Kent represents the 
ongmal kingdom of the Jutes, Sussex of the South Saxons, 
and so forth 

The next batch of Slmcs repicseut ailificial dchmi- 
tation rendeiod possible by the West-Saxon lecoiiquest 
of the Danelaw In these coses the Sluie takes its name 
from the principal or ‘ County ' town, as in Oxloidshne, 
Hertfoi dshii 0, Wai wickslm e, Worccstci shii c, Lincolnshu c, 
Nottinghamslure, Northamploiishiic, and so on A few 
Shires such as Cumbciland and JLaucashne lepiescnt even 
later absoiptions 01 dclmutatioiis Latest of all were the 
counties of Wales 

In eveiy Shiic theie was a Comt consisting partly of The 
elected representatives from the subdivisions of the Ilun- 
died and Township, partly of nominated meinbcis This 
Court 01 Moot represented the lolkmoot 01 Witau of the 
ongmal Teutonic kingdoms — the Cuntas dcsciibcd in Uic 
Germania of Tacitus Its loots tliacfoie lay in the most 
distant past It met twice a year for the dispatch ol 
business legislative, admmistiativc, and judiaal Its 
officers were the Ealdorman (afterwards Earl), the Bisliop, 
and the Sheiiff The fust was a lutional ollicei appointed 
by the Kmg and the National Counal (Witcnagemot), but 
he oiiguially represented the old loyal houses 111 Ihe bluies 
which had been mdependent kingdoms With the Ealdoi- 
man sat the Bishop, lepiesentiug an authoiity not yet 
diffeientiated fiom that of the State, wlule the Shciilt was 
the special representative of the Kmg oi Cential Govern- 
ment, responsible to the Kmg foi the local administiation 
of justice and foi the collection of all financial dues 
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The After the Norman Conquest the impoitance of this func- 
Slienfi -tionary was rapidly enhanced The Noiman and. Angevm 
kmgs, quick to adapt existing institutions to then own 
purposes, saw in the Shenff and the popular Comt of the 
Shne valuable instruments for holding m check the disrup- 
tive tendenaes of thefeudal system To this end the Sheiilf 
and his Court were sedulously encouraged and maintamed 

The suivival of popular local institutions is, mdeed, one 
of the many benefits which England denved from the 
exceptionally early development of the royal power and 
from the creation of a central administration exceptionally 
strong and efficient Had the Noiman Conquest unported 
mto England the feudalism of Fiance, the free local msli- 
tutions which were so charactenstic a feature of the Anglo- 
Saxon polity must mevitably have perished A monarchy, 
powerful and m some respects highly centialized, found its 
most trustworthy support against the barons m the local 
mstitutions and officials inhenled from pre-Conquest da57s 
1 he advantages were mutual The Crown i ehed upon the 
people m the contest against feudal mdependence , the 
people found in the Crown tlieu most efficient protector 
agamst local tyranny 

When, under Henry I, and still more under Hemy II, 
the admirastrative and judiaal system was reoigamzcd, 
when regular circmts of officers of the cential Cuna were 
instituted, it was the Sheiiff who had to prepare foi thou 
conung, and it was in the Court of the Shne that their 
duties, fiscal and judicial, were per formed It is to-day the 
chief smvivmg function of tlic Sheriff to piepaie foi the 
coming of the Kmg’s Judges of Assize, to attend them m 
Court, and to execute the sentences they pionounce 

Towards the end of the thirteenth century, still moie 
rapidly m the fourteenth, the power of the Shenff declmos 
In the Justice of the Central Court {Cuna Regts), with bs 
regular cucuils, the ShenS had long had a seiious rival 
The development of feudal junsdiction in the manonal 
courts had already impaued be aulhoiily locally But the 
most serious blows came from the development of central 
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repiesentation in Parliament, and the evolution of a new 
set of local functionaries, onginally designated Guaidians 
of the Peace {Cnstodes Pacts), and, from 1360, Justices 
The nse of the House of Commons dimimslicd the lustre 
of the loc.ll moots of the Shire, but at the same time, as we 
have seen, gave them a new and important function The 
Shenll became the retmning olficci foi knights and bur- 
gesses, and in his Court they weie elected This duty the 
Sheiilf still returns^ as legards pailiamentaiy elections 
in counties, and in the few lustoiic cities wluch, in vutuc 
of the fact that each is m itself a ‘ county ol a city possess 
a Sheiiff The Pailiamentaiy boioiighs which aic (01 piioi 
to igi8 were) counties of themselves aic London, Biistol, 
Cantcibmy, Chostei, £\ctei, Gloucesta, Kingston-upon- 
Hull, Lincoln, Ncwcastlc-upon-Tync, Noiwidi, Notting- 
ham, Southampton, Woicestci, and Yoik ■* 

From the medieval Shire we may pass to tlic Huiiclied Die 
What was the oiigin of tlic Plundicd ? That is a question 
which would mvolve us 111 a prolonged antiquaiian inquu y 
fiom which we should emcige without any ceitainty The 
Hundied may have ongmafed in the settlement of a 
bundled wan 101 s of tlie Teutonic host , oi pcihaps we 
must legard it as a unit foi the assessment of la\ation , ci 
possibly as an aitihcial subdivision of the Slurc selected 
piimanly for police adimnistiation by one of the later 
Sa\on kings We cannot positively say But ceitain 
points ai c cl ear Tlic Hundred, if a Icinlonid subdivision, 
was not of umfoim size , theic wcie sixty-thiee Hundreds 
in Kent, si\ty-foui m Sussev, but only five ui Lcicestci- 
shiie If the Hundied was the area oiigmally occupied by 
one bundled waniois this disci cpancy would be accounted 
foi Fuithei, we know tlwt in lata Saxon days the 
Hundied moot oi Couit was the oidmary lesoit of the men 
of the Hundred foi the admmistiation of justice, civil and 
ctiminal , luitha, that ‘ all the smtois were tlic judges ', 

Not, however, m O'cfoid, winch is not incliulcd m the list of counties, 
of cities iuU towns given m Halsbuiy, lam of Luqlaml, vol xix, 
p 5 JO, and of to jio, aiul xw, p 790 
* Municipal Coiporations Act, i88a (45 & 46 Vict, 0 jo), ? ^44 (i) 
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though they acted through a ]ury of twelve The Court 
met monthly, and twice m the year the Sheriff attended 
and held his ' tour ’ to see that the pohce regulations of the 
district were bemg faithfully observed After the N orman 
Conquest, however, the importance of the Hundred Comt 
somewhat rapidly diminished Its decay was due partly 
to the development of pnvate jmisdictions m the manoiial 
courts of the feudal loids, and later to the mcreasmg 
ubiqmty of the King's judges and the giowth of the Royal 
Courts 

But m the judicial and administrative system of the 
Angevm kmgs the Hundred had still an unpoitant place 
It was still the umt of the pohce system and of the mihtary 
system for the arming of the people in the national mihtia , 
it was stiU responsible for the puismt of malefactors, and 
for piesentmg, through its giand jury of twelve lawful men, 
the cnmmals of the distnct for tnal before the Kmg's 
Judges of Assize Of this last function theie are stih hngei- 
ing traces Thus Manchester, for Assize purposes, is stiU in 
the ' Hundred ' of Salfoid , Liverpool in that of West 
Derby , Birmingham in that of Hemhngford Down to 
1886 the Hundred was still responsible for damages due to 
nots But, long before that, the Hundied and its Court 
had for all practical purposes ceased to exist, and to-day 
the interest which attaches to it is purely antiquarian 
The It IS far otherwise with the Township — ^the Vih 01 Tun,^ 
self-government from time immemoiial 
Manor,' Into Townships the whole of England was exhaustively 
Pai^ divided, and the Township was, as Maitland pomts out, 
selected by the State as the ' umt responsible for good 
order ’ As a umt for fiscal pmposes the Township, as wc 
have seen, was lepresented m the Comt of the Shire by the 
' Reeve and four best men and it is from the Townships 
on the royal demesne that John fiist summoned lepresenta- 
tives to the Central Assembly of the realm Yet the name 
‘ township ', stiU more ‘ vill ’, has an antiquarian flavour , 

1 This u not the place for the discussion of the highly technical 
question as to tlie precise character of the ViU 
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and for a simple reason From the seventh cenlmy the 
‘ Township ’ was captured by the Church as the unit of 
ecclesiastical oigamzation, and foi all piactical purposes 
became henceforward known as the ‘ Parish ’ (nopoisfa), 
or dwelling-place of the piiest 
But befoie final victory was assuied to the ' Parish ’ a 
long contest was waged between the ecclesiastical and the 
feudal autliorities , between the Couit of the Paiish Meet- 
ing in the Vestry, and the feudal Courts of the Manor 
That the cause of the Chuich was the cause of ftcedom 
cannot be denied, and to that side victoiy ultimately 
inchned , but the strite was long and bittci 
At an eaily stage the Township virtually disappcaicd 
Even befoic the Noiman Conquest a veiy large numbci of 
' Townslups ’ had become dependent upon a ' lord oi, m 
techmeal language, had become manois — a manmum 
bemg meicly, m the fiist instance, the abidmg-place of 
a loid, ]ust as a ‘ Parish ’ was the dwoUing-place of tlic 
priest Into the history of the manor, witli its elaborate 
organization, social, agiicultural, and judicial, it is impos- 
sible to entoi here It must suffice to pomt out that foi idl 
piactical purposes the legal Township mciged, fiom the 
eleventh ccntuiy onwards, into a manor, and as a manoi 
was rcgaidcd and oigamzcd until the decay of feudalism 
in the lomtecnth ceiitmy and the leoigamzation ol Local 
Government undoi the Tudor soveieigiis When the 
Townslup ic-emeiged from under the rums of the feudal 
superstructmc elaborately imposed thereon, it was as the 
' Palish ' sdected by the Tudors to be the uiut of their new 
administrative system We ai c now appi oaching the dose 
of the second gicat period m tlie lustoiy of Local Govan- 
ment The popular or (to adopt Maitland’s emendation) 
the ‘ communal ' Comts of Shire and Hundred have fallen 
into aU but complete decay 'The Sluie Com I had lost its 
cnmiiidl juiischclion before the end of the thiitccntli 
century, and by the end of the fifteenth the Courts both of 
Shire and Hundred survived only as ' petty debt courts 
hdd by the under -shcnfl ' — a function to which, cunously 
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enough, the new County Courts of the mneteenth centuiy 
have been piimaiily devoted 
The Shu-e Court has already entered upon a new phase of 
pohtical unportance , but in a judicial sense the old Com- 
munal Couits have gone down before the competition first 
of the feudal, then of the loyal Courts, while the presiding 
officer, the Sheiifi, has sunilaily given place to the Justice 
of the Peace or County Magistrate 
The powei of the ‘ provmaal viceioy ’ had been wanmg 
cvei smee the groat commission of inquiry known as the 
Inquest of SItenffs (1170). The growth of the power of the 
' Legal Kmghts culmmatmg in them admission to Par- 
liament , the development of towns (to be noticed pre- 
sently), with their independent fiscal and judiaal powers , 
the mstitution of the office of Coroner (1194), and the 
significant tiansference of aiminal jmisdiction fiom the 
Shell! in the Great Charter (1215)— aH these icprcsent 
stages in the decay of the authority of this once all-powci- 
ful functionaiy The end leaJly came with the inst itution 
of a new class of local offiaais ultunately Imown as 
Justices of the Peace 

The The ongm of the new office may be found m the Pt ocla- 
^hePeace M presaoatmi of the Peace (1195), by which 
knights were appomted to receive the oaths for the mam- 
tenance of the peace Kmghts were smularly assigned to 
'mamtam the peace’ in 1253 and 1264, and in 1285 
Custodes Pacts were elected in the County Courts to secure 
the enforcement of the great police measure, the Statute of 
Wtnehester By an Act of 1327 Conseivators of the Peace 
weie to be appomted in every county, and thirteen years 
later the office of Shciill became an annual one ' No 
Shenfi shall tairy in his badiwick over one year ' (14 Ed- 
ward III, c 7) In 1360 the Conseivators of the Peace 
were tiansformed mto ' Justices of the Peace ’, and were 
endowed with authority to try felonies Two years latei, 
the new Justices were required by statute to hold meetmgs 
four tunes a year, and thus knocked thelast 

nail mto the coffin of the old communal Court of the Shire 
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The fifteenth century was a penod of rapid con&titu- Fifteenth 
tional development, but of ever-deepening social anarchy 
Rciteiated complamts laid befoic the House of Commons, 
taken togethci with the levdations of contempoiary litera- 
tme/ alfoid conclusive testimony to the pievaihng sense 
of ' lack of governance ’ They point at the same tunc to 
some of the causes and symptoms of the disease Pci haps 
the most simster phenomenon was the revival of a ' bas- 
tard ’ form of feudalism and the emcigcnce of the ' ovci- 
mighty subject ’ ' Ceitainly/ wiole Foitescue, ‘ Uiei mey 
no giettir peiell giowe to a prmce, tlian to have a subgett 
equepotcnl to hym selff ’ The most disquietmg symptom 
of the new feudalism was the growth oi a custom of ‘ livery 
and mamtenance' Tlie gicat lords smioundcd them- 
selves with crowds of rctamcis — ^many of them disbanded 
soldiers who had fought m the Ficiich wais— who woic 
them hvory and fought then battles, wlulc in return the 
lords ' maintained their quaiiels and shielded then crimes 
from pumshment ’ The ' livciy of a gieat lord was says 
Bishop Stubbs, ' as effective sccuiity to a malclactor as 
was tire bencfit-of-cleigy to a criminous clerk ’ One of 
Suffolk’s men boasted ' ^at his loid was able to keep daily 
in his house more men than his adversary had haus on his 
head ’ “ Repeated complaints wcic lodged by tire House 
of Commons Thus m 1406 they complained that ‘ ban- 
neiets, knights, and esquues gave livencs of cloth to as 
many as three hundicd men 01 moie to uphold then unjust 
quarrels and m oidei to be able to oppiess otheis at then 
pleasure And no icmedy could be had against them 
because of then confederacy and mamtemmeo ’ Legis- 
lation was repeatedly attempted, but legislation was 
wholly inelfective to remedy the disease Wliat was 
needed was sti ong and equal adixunisli alien fhc country 
was ‘ out of hand ' , law was pai alj^sed , judges and j uiors 
were equally corrupt or equally intimidated by the ‘ over- 
imghty subject ’ The P«s/o» iMers teem with illustra- 

1 Notably FoittSLUo, Govemafue of Cv^and (<d Plummer), aud the 
PoiloH Lciias (ed Gaudner] ^ Flummtf’s Fmtecctie, p 27 
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tions of the prevailing evils ' Nothing is more cunous 
writes Mr Plummer, ' than the way in which it is assumed 
that it IS idle to mdict a cmninal who is maintained by 
a powerful person , that it is useless to institute legal 
pioceedmgs unless the sheriff and juiy can be secured 
beforehand ’ ^ The natural consequence ensued All who 
had might took the law mto their own hands Pnvate 
wars were common as they had never been smce the evil 
days of Stephen Noble was at war with noble, coimty 
with county 

It was tins social anarchy which called for the stiong 
hand of the Tudoi ‘ dictators ’, to whom for a tune men 
were willmg to surrender much in order to obtam the 
supreme blessmg of administrative order 
The The Tudors took vigorously m hand the reorganization 
of Local Government With their sure instinct for the 
all-woit vitalities they took the Pansh as then administrative 
umt, and made the Justice oj the Peace their man-of-aU- 
work WiUiam Lambaide, wilting under Queen Elizabeth, 
complains that ho and his brother magistrates were utterly 
overloaded, and fears that their backs would be broken 
by these ' not loads, but stacks of statutes ' His groans 
were not without justihcation Henry VII passed twelve, 
Henry VIII no less than fifty, Edward VI mnetecn, Queen 
Mary mneteen, and Queen Elizabeth fifty-four statutes 
(down to 1579 only) aJffectmg m one way 01 another the 
functions of this over-burdened offiaal Well might Su 
Thomas Smith, also wntmg under Queen Ehzabeth, declare 
that ' the Justices of the Peace be those m whom the 
Pnnee putteth his special trust ' It is essential, thei efoi c, 
to get some notion of the work which the Justice of the 
Peace at this peiiod had to do 

He was at once judge, policeman, and administrative 
man-of-aJl-work , he was responsible for the tiial of 
criminals, for the mamtenance of older, and for cairymg 
into effect that huge mass of soaal and economic legisla- 
tion winch was particularly characteiistic of Tudoi rule 

^ Plummer’s Fortasctie, p 29 
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He was ptunanly a judge In his own pansh he sat alone 
and tiled petty cases without a juiy , four times a year he 
met his bi other magistiates of the whole county m Quartci 
Sessions , latei on (m 1605), an mtermediate division was 
aeated m which he sat with two oi more brethien m Petty 
Sessions With his judicial duties, howevei , we have dealt 
in pieceding chapteis His special significance m iclation 
to the Tudor Dictatorship consists lathei in the multitude 
of admmistrative duties which he was expected to perfoim 
He had to fix the rate of wages foi seivanLs and labourcis , 
to bmd appi entices and cancel mdentures , to fix the 
pnees of commodities, to appoint and dismiss con- 
stables , to see to the maintenance of jails and budges 
and highways, to supervise the pa3nncnt of pensions 
to maimed soldiers and sailois , to detcimuie all 
questions of settlement and alhhation, to scaidi out 
recusants and enforce the law against them, and to see 
that Sunday was piopeily obscived He was the sole 
sanitary authoiity, the solo hcensmg authonty (for aU 
tiades except monopolies), and the chief poor law and 
vagiancy authonty Such weie some of the many duties 
under which Lambaide gioaned And no slmking was 
possible , for at cvciy Assize the Clerk of the Peace had to 
hand m a certificate givuig the names of all Justices absent 
from Quditei Sessions smcc the last Assize, and the Judge 
had to e\amme mto the cause of absence, and lepoit 
theieon to the Loid Chancellor.^ 

Yet there can be no question that on the whole the work 
was admirably done, and that social older was gradually 
evolved out of the wcltenng chaos of the fifteenth century 
It was good foi the country, and it was good foi the 
Justices Nothuig is moie stiikmg than the contrast 
between the tmbulent neo-feudahsts of the fifteenth 
centmy — Peraes and Nevdles and the rest — and the 
legally mmded, Pdihamcnt-lovuig squires of the seven- 
teenth century, the P5mis, Ehots, and Hampdens The 

'■ On tbo wliolo question cf lisimilioa, QuMier Sesstonuttuler T^sabeth 
mtd Janiei I 
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explanation of the contrast is to be found in the training 
and disapline of the Justice of the Peace under the 'dicta- 
torship ’ of the intervening century 
The In their administrative reorganization the Tudoi s, as we 

and*^ have seen, selected as then umt the Pansh, and upon the 
I'ooi PanA they thrust a new responsibihty which hom that 
day to this has been popularly regarded as its most distinc- 
tive work A Paridi is, now, for local government purposes, 
defined as a place foi which a separate pooi-rate is or can 
be made, or for which a sepaiate overseer is or can be 
appointed^ To accept poor-rehef is in the vcmaculai 
' to go upon the parish ’ The popular phrase is charac- 
teristic of Tudoi admmistration 
The sixteenth century witnessed an economic i evolution 
mto the details of which it is impossible to enter, but this 
one symptom of it, as closely concermng local administra- 
tion, must be bnefly noticed here Throughout the whole 
penod we have evidence of the anxiety of the Tudoi s to 
grapple with tlie problem of pauperism, vagrancy, and 
unemployment Vagrancy and the crimes mcident thereto 
arc the first objects of then legislative sohcitude , but, 
hand in hand witli penal measuies directed against ' lusty 
vagabonds ’ and ‘ valiant beggars we have provision for 
' poor, sick, impotent, and diseased people being not able 
to work ' who ‘ may be holpen and relieved ’ But the 
rehef is to come from chanty, the help fiom individuals 
The State will exhoit to good worlcs, but hesitates to 
undeitake them TJieie is considerably more than half 
d century of exhoitation and experimental legislation 
before m i6oi the State, at last convinced oi the inade- 
quacy of voluntary eifoit, steps boldly m, and assumes 
a new and, as it was to prove, an almost ovciwhelmmg 
lesponsibihty It is the Enghsh way , in the mam, a wise 
The Pool way The great Poor Law of i6oi, when at last it comes, 
is chai actenstic of Tudor thoroughness and method Pooi 

1 Cf Public Ilealtli Act, 1875 (i8 & 39 Viol, c 55), s 4 , 1 ocul 
Govemmonl Act, 1891 (56 & 57 Vicl ,0 72), s 75 (i) Pooi Ldw 
Amendment Act, 1868, s 18 
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Relief IS definitely recognized m pnnaple as a mattei of 
public concern , the Pamh becomes the aiea of adminis- 
tration , the mstruments aie to be Overseers appomted and 
controlled by the Justices of the Peace Funds aie to be 
raised by a weekly rate levied paiochially, and aie to bo 
applied foi the benefit of thiee distinct categoiies 

(а) the ‘ lusty and able of body ’ who are to be ' set on woi k ’ , 

(б) the ‘ impotent ’ pooi who aio to be leheved and 

mamtamcd , and 

(c) the children who aie to be appi enticed to tiadcs, the 
boys tiU the age of 24, the girls to that of 21, 01 
Uiitil mainage 

This Act, as wiU be seen, is the foundation of the Enghsh 
Poor-Law system, and foi a pciiod of moie than two 
hundred years governed the admmistiation of Pool 
Rehef Undei Charles II it was found nccessaiy to define 
' Parishioners and the Act of Settlement, which inflicted 
great hardship on the poor, was the lesult Eaily in the 
eighteenth century the S3«>tem was ovcihauled , the cost of 
poor rehef was mounting lapidly without adequate leason, 
and the lesult was an Act (1723) which provided loi an 
enlargement of the area of rclicl, tlie formation of umons 
of paiishes, the buildmg of workliouses, and the imposi- 
tion of a woikhouse test Dmmg the next half-century 
administration was greatly improved, but the last two 
decades of the eighteenth and the first three of the nine- 
teenth century witnessed a terrible relapse Theie was 
some excuse The comadence oJ the greatest economic 
revolution m world histoiy, and a war, unusually pio- 
longed, undoubtedly cicatcd problems, social and indus- 
trul, such as no administrators had ever had to confront 
before Some of the legislation and most of the adminis- 
tration was undeniably due to a combmatiou of pamc and 
philanthiopy a fear lest the scenes of the Tenor might 
be lo-enacted m London, and a desire to ichcve the suffci- 
ing almost inevitably entailed by a pciiod of rapid econo- 
imc tiansition upon the weakest economic class Gilbert’s 
Act (178s) was a permissive measure passed to enable the 
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ovei seers to dispense with the ' workhouse test ’ and to 
make allowances m aid of wages to able-bodied labourers 
The principles thus enunaaled were earned farther and 
tianslated into action by a resolution of the Beikshne 
magistrates, adopted at a meetmg at Speenhamland m 
1795 This resolution, known as the ‘ Speenhamland 
Act ', recommended the farmers to raise wages m propor- 
tion to the increase in the price of provisions If the 
farmeis lelused, the deficiency was to be made good out 
of the rates The example of Berkshue was followed 
throughout the greater part of England south of the Trent, 
and with disastrous results Paupeiism became endemic 
among the agncultural labourers , latcs lose with appal- 
Img rapidity , ^ lent was swallowed up in rates , land not 
seldom went out of cultivation , worst of aU, whole dis- 
tiicts became hopelessly demoialized it did not pay foi 
a man to bo mdustiious 01 a woman to be chaste From a 
situation which, in the south at any rate, was threatemng, 
England was saved by the Poor Law Amendment Act of 
1834 This Act abolished, by a stroke of the pen, outdoor 
lohef to the able-bodied , it imposed a ngoious workhouse 
test, it enlarged the area of admmistiation from the 
Ptmsli to the Union , it established a central Boaid of 
Poor Law Commissioners and systematic mspection m the 
hope of securmg some uniformity of administration , it 
relaxed the Law of Settlement, and it committed the local 
adrmnistration of pool rehef to Boards of Guardians, con- 
sistmg paitly of magistrates, who sat ex officio, and paitly 
of guardians elected ad hoi. by those who paid the rates 
Thanks, m large measure, to the remarkable set of men 
into whose hands the central admmistration of the Act fell. 
It proved a conspicuous success It restored to the work- 
ing classes a sense of mdcpcndencc almost lost , it leheved 

^ Iho total cxpendiluro on Poor Rolicl wds 

tu 1 7O0 1 1 ,2 ijo.ooo 01 1 /7 poi head of population 

1801 ^4077,000 ,. 8/n 

1818- jj7, 870,000 „ 13/1 „ „ 

•HI*/ - 29 ."o 8 ,t 8 o „ S/iol .. 

1922 -= 2 12.500.000. or ovai 20/ per head of population 
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property of an intolerable strain , it reduced lates and 
diminished pauperism 

This chaplei is, however, concerned less witli the social 
and economic results of the Act than with its beaiing upon 
local adnumstration It maiks the fiist inioad upon the 
system established by the Tudors, the beginning of the end 
of the old order, whidi was based teuitoiidlly upon the 
Parish, and m an admimstiative sense upon the County 
Magistracy An aflmuiistrative area, iiitei mediate between 
Shire and Paiish, reappears — ^that of the Union — and the 
principle of election as applied to local administiators 
takes its place by the side of Uic autociatic principle 
embodied m the Justice ol the Peace 

That pimciple had been lapidly gaming giound dunng 
the penod which intcivencd between the Pooi Law ol 
Elizabeth and tlie amending Act of 1834 Down to the 
end of the seventeenth centuiy the County Magi&tiacy 
had been held in check paitly by the Ciown and by the 
general apphcation of the wiit of Cerhotatt which com- 
pelled the attendance ol the magistrates to answer foi 
then doings bcfoie the King’s Court, partly by the 
existence of a large and powerful class of yeomen, small 
landowners, and big laimeis, whose influence in local 
business was not yet swamped by that of the gicat teni- 
tonal magnate But with the Revolution of 1688 thoie 
dawned the brief day of the pohtical and social ascendancy 
of the landed anstou acy The imposition of a high quahli- 
cation in landed property for the tenure of cei tain offices — 
for Members of Paihamcnt, County Magistrates, Deputy 
Lieutenants, and Militia olheers — ^mado the discharge of 
admmistiative functions dependent for the first time upon 
the ownership of land Flora 1688 to 1888 tlie County 
Magistiatcs had it all their own way 111 local administra- 
tion , and their work was by general admission admuably 
done It was efficient and economical But, long before 
the gieat 1 evolution was effected in 1888 and 1894, there 
had been a demand, mcrcasingly articulate, for a radical 
lefoim of local govcinment in the rmal districts 
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Refoim For this thcae were many reasons Half a century had 
since the bieakdown of the oligarchical system m 
meat the towns, and it was thought that the time for the applica- 
tion of a similai pi maple to county government was over- 
due Moreover, the democratic idea has been wavmg 
stiong, as was proved, inter aha, by the Reform Acts of 
1867 and 1884 Perhaps m consequence of the growth of 
political demociacy, the State was every day assummg 
largei and laigcr responsibilities Some of these the 
central government wished— and very properly— to dele- 
gate to local admmistratois But most of the new func- 
tions mvolved financial responsibihty, and it was contrary 
to the fashionable pimciples to entrust this to non-clected 
bodies The prmaple of ‘ no taxation without representa- 
tion ’ demanded that if the local authorities were to be 
charged with duties mvolvmg large expenditure, they 
must be directly responsible to the local taxpaya 
But thete was a more potent and pressing reason foi 
refoi m Dui ing the last half-century local government had 
been smkmg deeper and deeper into chaos It was as 
Mr (altei wards Lord) Goschen said, a ' chaos of authoii- 
ties, a chaos of juiisdictions, a chaos of rates, a chaos of 
franchises, a chaos worst of all of areas ’ In 1883 theie 
were no less than 27,069 mdependent local authonties, 
taxing the Englidi ratepayer, and taxmg him by eighteen 
different kmds of rates Among the ' authonties ’ were 
Counties (52), Mumapal Boroughs (239), Improvement 
Act Districts (70), Urban Samtaiy Districts (r,oo6). Port 
Samtary Authorities (41), Rured Samtaiy Distncts (577), 
School Board Distncts (2,051), Highway Districts (42/]), 
Bmial Board Distncts (853), Unions {649), Lightmg and 
Watchmg Districts (194), Poor Law Paiislies (14,946), 
Highway Parishes not mcluded m urban or lughway 
districts (5,064), Ecclesiastical Parishes (about 1,300) 

How had tlus ' jungle of jurisdictions ’ ^ arisen ? For 
the last hall-centmy Paihament had been busily at work 
attemptmgto adapt the existmg framework of the adnunis- 

> Qulmera, Local Covet nmnt 
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trative system to tlie rapidly changing conditions of a 
rapidly increasmg population. And this had been done, 
perhaps inevitably, by a long course of tinkering, piece- 
meal, legislation. No attempt whatever was made to fit in 
the new with the old. Act was piled upon Act ; each 
involving new administrative functions and each creatmg 
a new authority to perform them. The result was an 
appalling mass of overlapping, intersecting, and conflicting 
junsdictions, authorities, and areas, bewildering to the 
student and fatal to orderly administration. 

Reform was imperatively demanded in two directions • 

(i) the concentration of authorities, and (ii) the readjust- 
ment and simplification of areas. 

These may be regarded as the guiding principles of tlie Local 
Local Government Acts of 1888 and 1894. The former, ^entArf 
popularly known as the County Councils Act, (i) provided of iSBS 
for the creation of 6a ‘ Administrative Counties ', some of 
them coterminous with the 52 historic shires, but some 
representing subdivisions of the same, and sixty or more 
‘ county boroughs ’ ^ — ^towns with more than 50,000 in- 
habitants ; (ii) set up in each county or county-borough 
a council consisting of (a) councillors elected for a term 
of three years by the ratepayers, (b) aldermen co-opted 
for six years from among the councillors or persons 
qualified to be councillors, but not exceeding in num- 
ber one-third of the elected councillors; (iii) trans- 
ferred to these conncils the administrative functions 
of Quarter Sessions, such as the control of pauper lunatic 
asylums, of reformatory and industrial schools, local 
finance, the care of roads and bridges, the appointment of 
certain county officials, &c. ; (iv) left to the Justices of the 
Peace all their judicial and licensing functions; and 
(v) committed to a Joint Committee of Justices and County 
Councillors the control of the coimty police force. To the 
above important functions of the County Council, subse- 
quent Acts (1889 and 1903) have added that of the control 
of education, higher, secondary, and elementary ; the duty 

* There are nov (192$) 82 Coniity Boroughs, 

A a 2 
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of dealing wiih distiess under the Unemplo3mient Acts 
(igo5 and others) , Old Age Pensions (1908) , Pubhc 
Health and Housing (1909, &c ) , Shops (1912 and 1913) , 
War Pensions (1915) not to mention iruhi: and dames, 
cinematographs, allotments, small holdmgs, iivcrs’ pollu- 
tion, diseases of animals, and other matters 
The Act of 1888, at once radical in scope and conserva- 
tive in temper, has, in the mam, more than fulfilled the 
anticipations of its authois The county magistrates, 
instead of sulkmg at then partial dethronement, came 
forward with public spint to assume a new lole and new 
duties To then expeiienced guidance is owmg the fact 
that a profound transition has been effected without fac- 
tion and without breach of continuity The elected coun- 
cils have in the mam proved themselves, if not economical, 
undeniably effiaent 

Dislnci Complementaiy to the County Councils Act of 1888 was 
Pau^ the District and Pansh Councils Act of 1894 Every 
Councils county is, undei the latter , divided into dislncls, urban and 
ruial, and eveiy distiict mto fanshes In every distnct 
and m every rural parish (with more than three hundred 
inhabitants) there is an elected council , m tlie smallest 
parishes there is a primary meeting of all poisons on the 
local government and parliamentaiy register^ To the 
parish council or meetmg the Act has tiansfened all the 
civil functions of the vestnes, the appomtment of over- 
seas and assistant-oveiseas, and the contiol of paiish 
propel tics, chanties, footpaths, &c Ambitious parish 
councils have also the power to ' adopi ' certain pamissivc 
Acts for piovidmg the pansh with hbraiics, baths, hght, 
recreation grounds, &c In some 10,000 out of the 14,578 
parishes mEngland and Wales the Poor Rate is the only 1 ate 
levied Of the 12,850 rural parishes some 7,200 have parish 
councils Over pmdy ecclesiastical matters— mcludmg 
ecclesiastical chanties— the vestry still retains control 

‘ Ihib includes women and lodgers Parishes of less than 300 inhabi- 
tants may have Conneila, if they desm it The smallest Parishes (under 
100 inhabitants] must obtam the consent of llio County Council 
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The aiea intei mediate between the County and the 
Par ish has smce 1894 been known as the Distiict The 
urban districts will be dealt with m the foUowmg chaptei 
The aiea of each county, exclusive of boioughs and mban 
distncts, IS divided mto lural distiicts which roughly 
coincide with the area of the Poor Law umons The Prc- 
lunmaiy Census Report (1821) enumeiated 672 lural 
distncts in England and Wales, with an aggicgate popu- 
lation of 7,850,857, or 20 7 pel cent of the total population 
Each rmal distnct is governed by an elected Council, the 
members of which are ex officio the guardians of the pool 
for the rural parishes In those parishes theic aic, conse- 
quently, no longer any sepaiate dections foi guaidians 
In addition to Pool Law functions thcie aie vanous 
functions, cluefly in 1 elation to Pubhc Health, which may, 
01 may not, be confeiied upon a Rural District Council, on 
its own apphcation, but at the disci etion of the Ministiy 
of Health The Council is the local highway authonty foi 
its own distiict , it can build 01 piovido woifcuig-class 
dweUings, contiol maikets, piotect nghts of way and 
encroachments on loadside wastes, and it is obliged to 
sec that evciy house m the distiict has a piopci water- 
supply 

The Acts of 1888 and 1894 have unquestionably done 
much to bring older out of the chaos which had existed m 
local government foi the pievious haJf-ccntuiy, and inoic 
recent legislation has diown an incieasmg tendency to 
simplify aieas and consohdate authoiitics Notably the 
Education Act of 1902, which abol^ed the ad, hoc educa- 
tion authorities known as School Boards, and tiansfencd 
then duties to the several counals of counties, boiouglis, 
and distncts This tendency is in the main sound The 
moie vaned and impoitant the functions committed to the 
local governmg bodies, the more hkdy are tliey to enhst 
the sei vices of men of position, charactci, and indepen- 
dence And on their domg so the future of local govern- 
ment obviously depends Should they fail to attract such 
men and women the multiphcation of responsibihties 
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and the concentration of powers can have only one 
result : the development of a local bureaucracy and 
the increased authority of a vast army of local officials, 
Signs of such a tendency are not lacking even now, and 
with the aggregation of population in urban areas it is 
probably inevitable ; but it is one which must be carefully 
watched, for it is foreign to the genius and tradition which 
have made England pre-eminently the land of vigorous 
and independent local government. 
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‘ Iheie hardly can bo a histoiy of Uio Engh'th boiough, foi each 
borough hai its ovra hiatoiy F W Maui and 
' England is becoming moie and more a collection of cities, and this 
has alroady wroughl a maikcd change m the thaiiciei and political 
temperament ol her people ’ — L Loweii 
‘ All tendency on the part of public authorities to stietch then intor- 
feience and assume i powoi of any soit which can easily bo dispensed 
with sliould be watdied with uuicnutting jealousy Peihaps this is oven 
more impoitint in a demociacy than in any other form of poMical 
society’— J S Mill 

NEARLY four-fifths of the people of England and Wales Tho 
now dwell in towns Two centuries ago more tlian thice- 
fomths wcie countiy folk According to an estimate of England 
1696 London and the other cities and maiket towns con- 
tained I, i| 00, 000 people, or 24 pci cent of the whole , the 
villages and hainlels contained 4,100,000, 01 76 pei cent 
Accoiding to the last census (1921) the position has been 
reversed London alone, with its 7,476,168 inhabitants,^ 
had a population gi eater than the whole rural population 
of England and Wales two centmies before, while the town 
dwellers numbcied m all 30,034,385, 01 79 3 pci cent of 
the whole , the country folk only 7,850,857 
Tins IS, beyond all companson, the most portentous 
symptom of the social and political life of modern England, 
and It justifies a sepmate, though necessarily bncf, ticat- 
raent of mumcipal history and oigani/ation There is 
histoncal justification as wdl For the towns—tities and 
boiouglis— have almost from the first presented certain 
anomahes and exceptions, though m a less degree than the 
Communes of Italy and France, to geneial rules ol local 
government Among English towns, again, the position of 
London has always been exceptional 

‘ Tliii. 13 Ulo T oudon Fohco DistiicL the County of London coniaina 
4,481,2^0 mhabiUnts, tho City of London 11,706 The proposed 
'Health Area' of London is eSiiunatcd to contain between 9, ocx>,ooo and 
10,000,000 
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The Oiigmally the burgh was, as Fieeman put it, ' only that 
part of the distnct where men hved closei together than 
before ’ But the mere aggregation of population soon gave 
to the townships thus distingmdied a diffei entiated organi- 
zation The aggregation was itself due to one of many 
causes, or to several m combination Many towns, like 
London, sprang up on the tideway of great avers at a pomt 
as remote from the sea as possible , others, like St Ed- 
munds 01 St Albans, found a nucleus m the shime of 
a saint whose fame attracted pilgnms , othcis, like Cantei- 
bury or Norwich, grew up under the shadow of a great 
monastic house , othcis at the junction of roads or at the 
foldable point of a nvei, like Heitfoid, others were 
artihaaUy created for stiategic reasons The Danish 
invasions, m this way, gave an unmense impulse to the 
foundation of towns Oxford owes its oi igin to a combma- 
tion of circumstances the shnne of a samt (St Fiides- 
widc), a ford across the Thames, a nodal point on the old 
road system, a border fortiess agamst Damsli uicuisions 
But whatever the motive, rdigious, economic, or strate- 
gic, which brought men together, the mere aggregation 
necessitated or at least suggested a completer oigaiuzation 
than that which sufficed lor the rutal townships lhat 
oigamzation reflected the amalgamation oi conflict of 
thice dilleient elements or ideas the agiicultmal, lepic- 
senting the Anglo-Saxon tun oi burgh, with its Folkmoot , 
the feudal, typihed by tlie Court Leet , and the cominei- 
cial, by the Merchant Guild These ideas wcie, to a gieat 
extent, successively dominant m the town-hfe of early 
England At first the urban township was diilei entiated 
fiom the rural townships around it only by size and num- 
bers Like the lattei it might be eiUiei mdependent or 
(much moie often) ‘ dependent i e in the soke of some 
lord Befoie the Noiman Conquest all towns, whetlicr 
ongmally ‘ dependent ' oi not, had passed either into the 
' soke ’ of a lord or mto the demesne of the King As a rule 
the oigamzation of the towns was assimilated rather to 
that of the Hundred t h an of the Township, but (except in 
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the case of London and olhci ' Counties of Cities ’) they 
weie subject to the juiisdiction of the sheiifl and the Shue 
Couit 

The great ambition of these incipient mumcipahties was 
to obtain independence, fiscal and judicial, fiom the local 
authoiity of the sheiiff and the shire 

This they accomplished by slow degices and in a vaiiety Boiough 
of ways The most obvious method was to obtam fiom Chariois 
the lord in whose demesne the town lay a lecogmtion 
of local customs embodied 111 a Charier Such a piivilege 
was not of course gi anted without valuable consideration 
The fiist step was, as a rule, to gel immumty from tlic 
jurisdiction of local comls and a iccognition of the right 
to hold courts of then own , the second was fiscal inde- 
pendence This latlci was secured in two stages In the 
first place, a body of the wealthier inhabitants would com- 
pound with the sheriff foi the payment of dues , would 
undeitake to ‘ faim ’ the boiough In the second, the 
town would acquue the light of paying this fmm hurgt 
duect mto the exchcquci -without the intei position of the 
shenll Anothci stage towaids independence was marked 
by the acquisition of the nght ol electing then own magis- 
trates, theu bailiffs 01 iccves, 01 even in a few cases 
a mayor London, far ahead of other towns m this as m 
othei ways, got a shciift of its own under Hemy I, a mayor 
imdei Ricliard I, and tlic nght of dcctmg the mayor by 
the Great Chartei of 1215 Thus London gave the lead, 
and only aftci long mlexvals wcae other towns able to 
follow it Anotha highly piizcd privilege was the iccog- 
nition of the Mcichant Guild or Hansa, -with its extensive 
poweis foi tlic regulation of trade 

Tlic pi case relation of the Mm chant Guild to the ibo 
municipality is a tcclinical and mdeed lughly coiiti ovcisial omia ™ 
question -with wluch we are not concerned’ But this 
much must be said the Merchant Guild was, m most 
towns, an exceedingly influential association of traders, 

* Cf Gross, GM Morchma , Uicntnno, Efighsh Guilth, , Ashley, 

Economic IhsU»y 
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who m a corpoiate capacity did much to stmnilate and 
assist the evolution of muniapal mdependence StiU, the 
Guild must not be identified, either m theory or fact, with 
the Commma or mumcipahty The foimer was a powerful 
adjunct to the latter but was not the less distmct fiom it. 
As early as the time of Henry I the Merchant Guild was 
fiequently specified as one of the privileges secured to 
a town by Charter , such was the case with Leicester 
(1107), with Beveiley (1119), and with York (1130) It is 
deflmtely proved to have been established under the 
Angevms m no less than 102 towns— practically m every 
town of importance outside London Bishop Stubbs is 
doubtless nght m his asseition that m the twelfth century 
the possession of a Merchant Guild was ' a sign and token 
of mumcipal mdq)endence but neithei then noi at any 
tune did it cover tlie whole field of mumcipal activity It 
was, as Ml Gioss says, a ' very important but only a sub- 
sidiary part of mtmicipal adimnistrative machmery con- 
ceiiung itself pnmanly with the legulation of trade, own- 
mg property which was distmct from mumcipal piopeity 
and governed by officials who were not identical with those 
of the mumcipahty That there was a tendency, in some 
cases irresistible, for the two organizations in tune to merge 
IS undemable , but they must not theiefore be 1 egaided as 
substantially and umvcisally identical As the Merchant 
Guild tended more and more to absorb the government, 
the specialized tiadmg interests began to be relegated to 
the Trade or Craft Guilds Their functions, howevei , wei e 
uneqmvocaUy economic and must not occupy our atten- 
tion here 

Mnmcipai Meanwhile, there developed by slow degrees the modem 
^ municipal ‘ corporation ’ ' Incorpoiation ' was 

sometimes accomplished by statute, but moie often by 
Royal Chai ta , as it still is In this way tlic town became 

a legal ‘ person ', with the rights appeitainmg thereto 
the light of perpetual succession, of holding land, of using 
a common seal, of smng and being sued, and of making 
by-laws But this legal conception was not fully worked 



URBAN 363 

out until the close ol the fifteenth century By that tune 
theie were some 200 ' boroughs ’ 01 towns incoi pointed by 
Chaitei with a defined though not unifoim constitution 
Foi heiein hcs the mam difficulty of English mumcipal 
history ' There hardly can be a hisioiy of the Enghsh 
borough,’ as Maitland pithily phrases it, ' for each borough 
has its own histoi y ’ Bearmg this caution m mmd we may 
say bioadly that by the end of the fifteenth centuiy the 
typical municipal constitution had been evolved ' an 
deebve chief magistrate, with a peimanent staff of assis- 
tant magistrates and a wider body of repiesentative coun- 
cUlois ' — 111 other words, ‘ the system of mayoi, aldeiman, 
common council which with many variations m detail was 
the common type to winch the Chaitei of incoiporation 
gave the full legal status ’ ^ 

Already, howevei, a strangely ohgai ducal tendency had 
levealcd itself The govenung bodies were as a lulc self- 
elected, and m the management of town busmess the 
oidmary buigess had little or no part This tendency 
became stdl moic strongly maiked in the sudeenth and 
seventeenth centuries In the creation 01 restoration of 
parhamentaiy boroughs theie was an increasmg tendency 
to vest Uie election of inembeis m the ' dose coiporations ’ 

The later Stuai ts attempted to make the practice umfoim 
Wnts ol Quo WanaiUo weic issued , ancient Town Chai- 
teis wcie foifeited 01 smiendeicd wholesale, and in the 
lemodcUed mumapal constitutions tlie light of declmg 
memba s to tlic House of Commons was vested m corpora- 
tions nominated by the Ciown Some of the old Chmters 
wcic lestorcd after the Revolution, but not aU, and town 
government became, theiefoie, as wc have aheady seen, 
mcicasingly iianow and ohgai chic down to the Municipal 
Refoim Act of 1835 

With the passmg of that Act we get for tlic first tune Mummpal 
on to leaUy finn ground By its provisions the mumapal 
constitutions of all borouglis except Loudon and Wmchel- 
sea were lemodelled on a umfoim plan The govenung 
‘ Stubbs, ui 585 
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.Lullu)ut V IS iMiw Council consisting of a vaiying nmnba 
oi iiicmlHis clwlcd [in lluec yciiis by ibe whole body of 
1 ali'payi is, lurii aiid women Ihc Council annually elects 
i m.ivoi, and .ilso elects a body of aldamcn who hold 
oliui'Joi si\ yi.iis the number of aldamcn thus elected 
nmst not eveod onc-lhiid of the numba of councillors 


I lie main woik of the council is disdwigcd ui a numbei of 
slaiidiiig (tnmiuilec's which, like the council itself, aie 
issisted by a stall ol poim.uiont oJIicnils of winch the clucf 
i‘. a liiwu 1 li'ik Upon tins functionaiy, his pubhc spiut 
Old aliilily, the .idmuiistiation of municipal dffaus vay 
I.iigely depends Hip otlia oiflcials vaiy in diffaent 
towns, Imt among thorn aie generally fomid a chief 
eiiginooi, a s<imt<uy olhcei, a medical olhea, an education 
se( leliiiy, a lioasnioi, and (whcie the town has a sepaiate 
poll! e foue) a (lucf constable ^ 

I lieu> ai (* now .ibmit 3 \S municipal boioughs 111 England 
and W.ilos, but they vaiy onotinoiisly in status, size, and 
population Ibiuuuglum, loi example, had (1921) 9 I 9'438 
inhabitants, Winclu'lsc'<ihad693 , thuly-iuncliad, aithc 
s.inie d.ite, a population of ovoi 100,000 , sixty-scveu had 
l(ss Hum <5,0(10 

I I hey dilloi also lU status Wo may notice, lust, tlic 

' (list UK lion lietwocii 'cities' and 'boioughs' Tbs is 
uiei i ly ( onjplnnenUuy— a distinction of naino How has 

I I a I I’ll n f H is geiK'iidly supposed that a uly is a borough 
w liK li i onl.uns a c alhedi .d and the scat of a bishop But 
till If seems to 1k' 110 legal saucUoii loi Hus view Ely and 
SI I )a vids .11 <> ' I ilu's Inil nciUici is a municipal boiough 

1 1 111 o and Wakelield, aflci the creation of bishopucs with 
a seat iluKiii, wen* Mised to the* lank of cities , but to 
ellei I till*, a Royal I'mcLinialion was loqiuied A similar 
dislimtiou has been in th(* smie way coiifciicd upon 
tmiongli*. like Notlmgbuu wlucli arc not opiscopH sees 
.\(; nil, Oxioid and (llimccstei wcic distinguished as ««- 
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totes m Domesday, but neither was the seat of a bishopnc 
until the reign of Henry VIII If we arc compelled to 
generalize, we can hardly go beyond two propositions 

(1) that a town (whcthei ' borough ’ 01 not) which is the 
seat of a bishopnc, is entitled to be or to be created a ‘city’ , 

(2) that the same powei, that of Royal Proclamation, 
winch confers the dignified title upon an episcopalizcd 
town, may also confer it upon any other town 

We pass to the suier giound of legal status Legally, 
muniapal boroughs may be distmguished as (i) Comities 
of cities or towns , (2) ‘ County ’ boroughs , (3) Boroughs 
with a separate Court of Quaitcr Sessions , (4) Boroughs 
which have, and (5) Boiouglis which have not, a separate 
Commission of the Peace , (6) Boioughs which have, and 
(7) Boroughs which liavc not, a scpaiatc pohee force 
The first categoiy is histone There are mneteen Counties 
anaent boroughs which have long possessed all the 01 gam- 
zation of a county and whidi for certain puiposes, notably 
tlie administration of justice, are deemed to be scpaiate 
counties These aie distingmshed by posscssmg a shentt 
of their own Biistol, Canteibuiy, Gloucester, Chester, 

Exetci, Norwich, and Yoik die typical of this class 
Sbaiplytobc distinguished from tlicm aic the county County 
boroughs, now eighty-two m number, which aie the 
creation of the Act of 1888 ‘ The same place may be both 
a county of a city or town, and a county borough , tliough 
most county boroughs are not counties of towns , while 
a few counties of cities 01 towns, such as Lichfield and 
Poole, aie not county boroughs ' 

The Act of 1888 provided tliat eveiy boiough which had 
01 should obtain a population of 50,000^ should foi 
admiuistiative purposes be treated as a separate county 
The council of such a boiough is foi all practical purposes 
a county council, wlulc the borough itself is wholly mde- 
pendent, financially, admimstiatively, and judicially, of 
the county 01 counties in which it hes 

' Oxford has a sIiliiA, but it » not a county of a city, and tis sheriff 
does not act os ictuining olhccr 
' And for histoiical or othoi special reasons a few olhois 
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London This IS perh.aps the least mappropnate place to speak 
which IS, as it always has been, unique among 
English aties London, as regards the square mile of the 
' City ’, shares with Wmchdsea the distinction of having 
escaped the hand of the reformer in 1833 London outside 
the City was, down to 1888, merely an aggregate of 
pandies governed like the tiniest countiy parishes by their 
vestiies, but subicct, m ceitain matters, to the control of 
a central authoiity known as the Metropohtan Board of 
Woiks The Local Government Act of 1888 abolished the 
Board of Works and transformed extia-aty London mto 
an administrative county tmdei a county council Upon 
this council were conferred powers similai to those of other 
county councils but enlarged and adapted to the more 
complex conditions of urban hfe A latei Act of 1899 
transformed the vestnes into metropohtan boroughs, of 
which there are twenty-eight, each with its mayoi, aldei- 
men, and councillors like any provinaal borough, but with 
less financial independence, being controlled on the one 
hand by the Ministiyof Health, on the other by the London 
Comity Council 

Uie brand-new bodies brought mto being by the Acts 
of 1888 and 1899 have wrought a marvellous change m the 
Metropohs, ahke m outward visible form and in admiras- 
trative symmetry The County Council has been the 
object of raudi cnticism, the local boioughs of some 
ridicule , but both are what Londoncis make them and 
neithci ridicule noi cntiasm has done haim 
The City By the reforms of 1888 and 1899, as by that of 1835, the 
histone ' City ' of London was untouched , it has been 
often threatened but it is not now likely to cncountei 
penis so great as those it has survived For many cen- 
turies London afforded the model to which othci cities 
were always stnving to altam Aheady by the time of th c 
Noiman Conquest it had acquired the oigamzation of 
a shire It got its Communa with a mayoi and a small 
body of aldeimen m 1191, and the nght of electing the 
mayor in 1215 At this tune the Coiporalion consisted of 
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a mayor, twenty-five aldermen of the wards, and two 
sheriffs Before the close of the century, twelve elected 
common councillors had come mto being to assist the 
aldermen m then several wards Supenmposed upon or 
rather mtermingled with the mimiapal oigamzalion or 
Communa. was that of the Meichant and Craft Guilds 
From them come the hverymen of the Companies By 
Edward IV the constitution was fmthci defined, and the 
formal ' incorporation ’ of the City completed The mayor , 
sheriffs, and parliamentary burgesses were to be elected 
by the hverymen and the common council , the aldermen 
were to be elected for life, one foi each of the several 
wards This conslitution has subsisted, unchanged m 
essentials, from that day to this 
Of non-county boiouglis tlieie are now 253, and these Non- 
must again be subdivided into vanous categoiics Swou^s 

Boroughs with a separate Com! of Quaitei Sessions 
belong for certain administrative purposes to the county, 
but foi most judicial pmposos arc independent of it 
Inclusive of couuty-boioughs, boioughs with separate 
Courts of Quaitei Sessions number 116 They aic dis- 
tmgmshed by the possession of a Recorder, who is the 
Judge of the Court of Quaiter Sessions, and of a Clerk of 
the Peace, and, as a rule, by the nght to elect tlicir own 
coroneis Anothci class of non-county boroughs consists 
of those winch, though not endowed with a scpaiate Couit 
of Quarter Sessions, have a separate Commission of the 
Peace 01 Borough magistracy Others again have only 
a separate police force But these are mcidy matters ol 
adimmstiativc convenience winch do not greatly affect tire 
status of the boroughs nor demand further explanation 
Tlieic leinains yet another class of boioughs, ancient, 
proud, but in population insignificant and not endowed 
even with a separate pohee force They may mdeed 
rctam then own Quarter Sessions and Recoiders and 
a separate Commission of the Peace But should they 
elect to do so they must pay heavily for their digmty smcc 
they are not thereby exempted from contributing to the 
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judicial expenditure of the county All boroughs which 
at the census of i88i had populations of less than 10,000 
belong to this category, and by the Act of 1888 they wae 
deprived of most of theur powem and functions which were 
handed over to the County Councils, to whose expenses 
these small boroughs must contnbute Among them are 
many old parhamentaiy boroughs situated mainly in the 
south and west of England, such as Abingdon, Arundel, 
Bodmin, Caine, Malmesbmy, Wallmgford, Wmchclsca.and 
many othei s which have played, m then sevei al ways, a pat t 
in history and are justly jealous of then ancient dignity 
Urban In stnkmg contiasl with the ancient boioughs, and 
Districta ^0 jjg distinguished in status hom all classes of 

muracipal boioughs, yet closely akin m administiativc 
functons to non-county boiouglis, ate tho new Urban 
Distncts They lepiesent part of the simplifying piocess 
earned out under the Act of 1894, and, including boroughs, 
now number 1,126 

Like the lural distncts they are govcincd by elected 
Councils consistmg of one councillor for each paiish of 
300 population Certain powcis and duties the Uiban 
Distnct Councils share with the Rui al Councils , otliei s are 
peculiar to the Uiban Councils , while othcis again depend 
on the population of the pailicular Uiban Distncl To 
leturn to the municipal boiouglis 
Powars The powers and functions of municipal authorities aie 
wide, and constantly increasing Genci ally speaking, they 
lions may be said to be lesponsiblc for public older, foi public 
health, housing, and for elemental y education But few 
boroughs, especully large boioughs, aic content with the 
performance of these elemental y duties They may 
acquire fuilhei powers in thico ways (a) by ' adopting ’ 
one or moic of the mnumcrable ' permissive ’ Acts already 
on the Statute-book , (6) by obtairang special ' Piivaie 
Acts ’ , 01 (c) by obtaining tom the MiiusUy of Health 
‘ Provisional Orders ’ In one 01 othci of these ways they 
may be authoiized to piovidc water, gas, electricity, 
markets, cemetenes, gymnasiums, housing accominoda- 
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tion, baths and wash-houses, tramways, public libraries, 
parks, bands, museums, golf hnks, and many other ameni- 
ties, conveniences, and necessaries of modem social life. 

How far it is expedient that public authorities should 
undertake these and similar enterprises is one of the most 
highly disputable questions with which the modem citizen 
is confronted. Nor can it be dogmatically answered. But 
it is too important to be ignored, and one or two considera- 
tions may, therefore, be suggested. 

In the first place a distinction may be drawn between Neces- 
necessaries and conveniences, and another between ser- aSukm- 
vices and commodities. Water, for example,is a necessary; venlences 
the supply of it is limited, but apart from the initial enter- 
prise of obtaining an abundant and pure supply, no great 
skill IS demanded in the provision of it. In cases where 
private enterprise has procured such a supply— good, 
abundant, and cheap— there is no pressing reason why 
a municipality should desire to acquire it : but equally 
there is no special reason against it. If the private supply 
is impure, insufficient, or expensive, a municipality is 
bound to mtervene and obtain a monopoly. For obvious 
reasons there cannot, in an ordinary town, be two com- 
peting water systems. Similarly in regard to drainage. 

This also is a matter of public health, and any system 
must be universal. No sane person would wish to revert 
to an individualistic scheme of drainage. Artificial light 
is almost as much a necessity as water ; should the supply 
of it also be, therefore, a municipal monopoly ? Here 
a distinction creeps in. Every citizen requires water ; 
but not every citizen requires, for private consumption, 
gas. He may prefer another illuminaut : electric light, 
oil, or candles. If, however, the municipality owns and 
manages the gas works, he may have to wait for some 
time before he is permitted to obtain electric light. This 
apprehension has a basis of proved fact. Parks and open 
spaces may fairly be deemed necessities to public health ; 
museums and free libraries desirable if not indispensable 
adjuncts to public education; but between these and 

ii 870‘2 B b 
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mumapal golf links there seems to be a distmction. 
Amusement and exerase may be as mdispcnsable as open 
spaces , but it is a matter for argument whether it be the 
busmess of the pubhc authonty to supply them 
II seems desirable at this point to set forth as bnefly 
and dispassionately as possible the arguments which are 
urged foi and agamst the extension of municipal activities 
and zesponsibilities , for and agamst what is popularly 
known as ' municipal tiading ' 

Municipal On behalf of mumcipal tradmg it is uigcd (t) that 
Trading fields of commeice are virtually monopolies, and 

that monopohes with their vast potential piofits ought not 
to be vested m individuals or pnvate syndicates or associa- 
tions , (2) that m matters which though not monopolistic 
aie stiU of great and general importance to the health or 
wcU-bemg 01 convemence of the community, the mumci- 
pahty, as repiesentmg the community, diould inteivene 
to mitigate the ‘ greed ’ of the piivate tiader and should, 
by undeiseUing lum, cheapen lie commodity to the con- 
sumei the provision of means of tiansport, of woiking- 
dass dwellmgs, &c, may be held to come under this 
category , (3) that it is the duty of pubhc authonties to 
improve m eveiy possible way the conditions of manual 
labour, to act as a ‘ model employer to employ labour 
always undei model conditions, to pay the umon rate of 
wages, and so forth , and (4) that smee pubhc authonties 
can raise capital on more advantageous teims than private 
tiaders, it is an actual economic disadvantage to leave 
large enterprises m pnvate hands 
These arguments clearly demand senous considoiation 
but this is not the place for exhaustive discussion , a few 
words must suffice (1) As to monopohes The number 
of these, when closely sciutimzed, is fewer than is com- 
monly supposed Real monopohes may pioperly be left to 
mumapalities , but how many are there ? No town could 
toleiate more than one gas supply , gas is sufficiently 
monopohstic to justify and require that the conditions 
under which it is supphed to the pubhc— its quahty, pnee. 
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and so forth — should be under the closest public scrutiny ; 
but it is at least a matter for argument whether the public 
authority is not better occupied in controlling the pur- 
veyors than in directly manufacturing and distributing 
the commodity. Similarly in regard to means of public 
locomotion, involving, like tramcars (but not motor omm- 
buses) the concession of a virtual monopoly. (2) In regard 
to the supply of necessaries which are not monopolies. Is 
it the duty of the public authority to intervene between 
the greed of the private capitalist or trader and the well- 
being of the community ? It is difi&cult to give any 
general answer to this question, other than to say that it 
must depend on circumstances. Take the case of working- 
class dwelhngs. An enterprising municipality is invariably 
confronted by this dilemma. The provision of such 
dwellings is either a remunerative investment or it is not. 
If it is, it is quite certain that it will be undertaken by 
pnvate ' speculators ’, and it is highly probable that, if the 
profits are excessive, they will be reduced to a fair level by 
competition. There may be exceptional cases in which 
these conditions are temporarily or even permanently not 
fulfilled. In such cases no one would demur to the enter- 
prise of the municipality. But it may be that the invest- 
ment is commercially unremunerative. What under these 
circumstances is the duty of a public authority ? If it 
houses the worlonen at unremimerative rates it is clearly 
providing exceptional advantages for one class at the 
expense of another. Does it not do the same in the case of 
education ? And if it may provide education for the 
young, why not housing both for the children and their 
parents ? It may be answered that it educates the children 
not in their mterests, but in those of the community. And, 
moreover, the provision of education is universe. It is 
open to aU. Housing schemes are in practice partial. But 
if the supply of municipal houses is strictly limited, how 
are the privileged tenants to be selected ? Who are to be 
housed at the expense of the ratepayers at large ? If, on 
the contrary, the scheme is on a large scale, the elected 
B b 2 
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municipality will become the landloids of a large body of 
its constituents The situation thus created would not be 
free from difficulty If the relation is on a purely com- 
meraal basis, if the houses aa e let at rack rents, httle harm 
will be done , but also httle good If they are let at 
an3rthing less than the commercial rent, a body of privi- 
leged tenants is necessarily created And that way danger 
lurks (3) But if Iheie is dangei to puiity of municipal 
government in the existence of a body of mumcipal 
tenants, is there none in the existence ol municipal 
employees ? The piovision of services, still moie the pro- 
duction and distiibution of commodities, necessarily in- 
volves the emplo3mient of labour Theie aie those in 
England who would like to extend the scope of mumcipal 
activities, but who hesitate to do so because they discern 
the dangei inlieient in the creation of laige bodies of mum- 
cipal employees who aie piactically the mastcis of their 
employers To disfranchise them is evidently impossible, 
even weio it consonant with social justice but it is 
a matter for consideiation whether, in the highei mtercsts 
of the State, it may not bo necessary to devise an clcctoial 
scheme undei which such voteis would be withdrawn 
from local constituencies, and grouped mto constituencies 
of their own 

Theie remains to be considered the purely economic 
argument that it is an actual economic disadvantage 
to leave laigc enterprises m pnvate hands when pubhc 
authoiities can raise capital on more advantageous terms 
than pnvate tiaders That for certain purposes they can 
do so is undcmable But two questions demand an 
answer Is it certain that this advantage will be mam- 
tamed ? As long as local authonties confine themselves 
to enterprises which old-fashioned people regard as ‘ legiti- 
mate ’, it IS probable that it wiU The sccmity is clearly 
supenor to that which any individual can ofier But if the 
municipalities embark on speculative enterpnses, if they 
take the iisks which are madental to pnvate trade, how- 
evei conseivative its conduct, they may lose their advan- 
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tage m the money market At present they have an 
advantage of somethmg less than i per cent A first-class 
mdustiial concern can borrow on debentures at about 
to 6 per cent Birmingham, Liverpool, and Man- 
chester have to pay about 5 pet cent ^ But another 
question arises Assummg that capital can be borrowed 
to this extent cheaper, will it be employed to equal 
advantage ? Capital charges are no doubt a seiious item 
in any large underlakmg, but they are tnflmg as compared 
with the wages bill Ina eased cost of laboui or manage- 
ment on the one hand, deficiency of output on the other, 
may very soon counterbalance any advantage secured 
from cheapness of capital And no one contends that 
mumcipal management, however efilcient, has yet pioved 
itself to be economical 

The facts, however conclusive the explanation may be, 
are m themselves indisputable The habihties of local 
authorities m England and Wales m 1875 stood, m round 
figures, at ^92,820,000 , m 1905 at £482,984,000 , m 
1921-2 at £704,000,000 Noi has there been any cone- 
spondmg increase either m population or in rateable value 
The population (m 1871) was 22,905,000 , in 1901 it was 
32,526,075 , in 1921-2, 37,885,242 The debt per head 
was in 1875 £4 pel head of population , in 1905, £15 , in 
1921-2 it was £18 IIS 7rf In 1871 it was about i6s per 
£i of rateable value , m 1905 it was about 44s , in 1921 
it was neaily 66s 

It IS contended that these vast habdities are lepicsented 
by corresponding assets, that the capital expenditure has 
been to a gi eat extent upon remunerative undeiLakmgs 
It IS not easy to test the accuracy of this contention, noi to 
measure its force Hostile critics cast a good deal of 
suspiaon upon the methods of municipal book-keeping, 
and suggest that the apphcation of a commeicial audit 
would reveal the fact that these ' rcmuneiative ’ enter- 

^ Local duthonties when idising by ‘ Housing Bonds ’ largo sums for 
housing schomes m the years after tho wai had as a rule to pay 6 per 
cent , and may have to offer a similar rate of mteiest if they agam 
become large boirowers for similar purposes 
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prises are actually conducted at a loss The point is too 
technical for more than a passmg reference in these pages , 
but one test may peihaps be suggested If these municipal 
enteiprises are really remimerative, the benefits ought to 
be pel ceptible m a dimmution of annual expenditm e But 
of this theie is no mdication On the contrary tlie latcs 
raised m 1875 amounted to ^^19, 000, 000 01 3s in 
the £ of valuation, or i6s 2d per head of population In 
1905 they amounted to £58,000,000 or 6s ijd in the £, 01 
34s id pel head of population , in 1921-2 to £170,871,876 
01 14s yld per £ of assessable value, 01 £4 los 2d per 
head of population These facts so fai as tliey go speak 
foi themselves But though mdisputable they do not 
close the argument We may be getting good value for 
the money spent , capital expenditme may be remunera- 
tive m the laigei, if not in the narrower sense , expenditure 
may bo justified by themcreasedmtelhgence andlongevity, 
the enhanced economic efficiency, and the improved moral 
and physical condition of the gieat masses of our urban 
populations 

Two things, however, may be demanded of those who 
advocate the extension of mumapal activities they must 
show, fiist, that this mciease, enhancement, andimpiove- 
ment has actually taken place , and, secondly, that it has 
not been purchased at too high a piice, not m the econoimc, 
but in the moral and pohtical sense These thmgs aie not 
easily measmed , proved or disproved That there has 
been improvement along certam Imes no one with a discem- 
mg eye and an understandmg heart can question Docs the 
balance mchne that way ? Or do the more subtle disadvan- 
tages outweigh the more palpable benefits ? It is men, not 
officials, who make the greatness of states , not raaduneiy, 
however perfect, but the personal mitiative of mdividuals 
Centiai One pomt remains to be noticed We have now de- 
scribed the oigamzation of the Central and of the Local 
Govern Government What is the nature of the comiexion 
between them Incidentally we have touched it at many 
points, but it needs to be desenbed moie exphatly 
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There are two features of recent political development 
in England which are at first sight contradictory. On the 
one hand we have seen the enormous progress made in 
local administration — ^its systematization, its extension, 
and the multiphcation of its activities. But coincidentally 
with this we have to note the increasing interference of the 
central government in local affairs ; the expansion of the 
work of the Ministry of Health, of the Home Office and the 
Board of Trade, and the creation of a small standing army 
of inspectors, entrusted primarily with the duty of seeing 
that the rules of the central authority are carried out by 
the several local authorities The reformed Poor Law of 
1834 provided the model. The widely divergent princi- 
ples, on which, prior to 1834, the Poor Law was adminis- 
tered in different localities, suggested the advisability of 
a central Poor Law Board to secure some semblance of 
uniformity, and to mamtain a standard of efficiency. The 
Poor Law Board developed into the Local Government 
Board, and the Local Government Board into the Ministry 
of Health. The example it set was extensively followed ; 
at the Home Office, for example, in regard to factories, 
mines, and prisons ; at the Board of Trade, the Board of 
Education, the Board of Agriculture, and elsewhere. 

But although in all these matters the hand of the central 
government is increasingly felt, and the work of inspection 
is close and efficient, the greater local governing bodies are 
subjected to curiously little restraint. This is, no doubt, 
in harmony with the genius and tradition of our people. 

' We have in England ', says Mr. Percy Ashley, ' traditional 
ideas as to the autonomy of local communities wliich are 
the outcome of our political and constitutional history.’ 
In England, as we have seen, the central government is 
the child of local government ; in France and Prussia, on 
the contrary, it is the parent. This is a great and essential 
difference which has left a profound and permanent im- 
press upon our institutions, and still more upon the spirit 
of our administration. ‘ The influence of tlie historical 
tradition is so strong that the English citizen probably 
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still has some -ionception of local government as a right 

with which no central power may properly intcileie ’ ^ 

Nevcitheless the local authontics aie by no means free 
to do 01 leave undone as they will The cential govern- 
ment IS alert both to lesham and to stimulate The 
control of the central over the local government is thiee- 
fold— judicial, legislative, and adnmiistidtivc Local 
authoiities aie m no real sense autonomous , if they 
exceed their powers oi neglect then duties, they may find 
themselves m conflict with the law, with Parliament, or 
with one or moie cential admimstiative departments 
Judicial The responsibihty of officials to the law is, as we have 
seen, a charactenstic featuie of Englisli pubhc life It 
IS a lesult of the absence of that system of ' administrative 
law’ which gives to the executive of so many othe: 
counti les pecuhar piivilege and authonty In England all 
local officials aie amenable to the oidinaiy law of the land, 
and foi any violation of the law must, as a lule, answer 
befoie the otdinaiy tiibunals But this is a responsibihty 
which they share with the offiaals of the central govern- 
ment, from the Piime Minister and the Loid Chanoelloi 
downwards 

Parim The control of Parliament over local bodies is overused 
by legislation of four (Merent kmds ^ (i) Conshtimii 
Govern- Act^, which ' cieate the vaiious classes of local government 
authoiities and arm them with tlie powers necessary for 
the fulfilment of the duties intended to be discharged by 
them ’ Such were the Local Government Acts of 1888 
and 1894, already described (2) General Acts, giving 
power to local authorities geneially to deal with a specific 
subject, such as pubhc health or education (3) Aio^ive 
Acts To this device, a favouiitc one witli the Enghsh 
Paihament, incidental reference has aheady been made 
An ' adoptive ' Act is a permissive measure which local 
authorities may adopt 01 not, as they choose A famili ar 

> Ashley, local Gooemnmt, p 4 

• I follow here tlia categonos of and quote fieely from Mi Pcicy 
Ashley’s admuablo chaptei on the subject in Local Gootmmenl, c i\, § 2 
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instance of such legislation is the Pubhc Libranes Act of 
1892 As a rule such Acts can be adopted only aftci a 
referenium, or direct poll of the ratepayers The method 
has its advantages and its dangers It gives opportrmities 
for the trial of experiments , it stimulates, by the referen- 
dum, mterest m local affaiis, but it tends to penalize 
financially the more piogiessive locahties Adoption on 
a large scale generally means high rates , high rates mean 
high rents, and high rents accentuate the housmg pioblem 
(4) Pmate Acts, the method and opeiation of which have 
aheady been desciibed 

Provisional Orders lepicscnt, as we have seen, a half-way 
house between legislative and adnumstrative conLiol ovci 
local authorities They must be obtaaned tluough a 
Department, but sanctioned by Parliament If unopposed 
they alford a decidedly cheaper method than piivate bill 
legislation, and a less piecanous one But the conditions 
— especially the finanaal conditions— imposed by a De- 
partment aie not inlrequently more cxactmg than those 
imposed by a select Committee, and some locd autlioiiLies 
prefer on that account the moie elaborate and moie 
immediately expensive method 

Is the control exercised by the cential over tlie local AdmuuB- 
govemment adequate ? The question is not an easy one, 
and will be vanously answered There aie, on the one hand, 
those who, for reasons aheady adumbrated, resent any 
interference on the part of the central government with 
the goveimng bodies of unpoitaut locahties The inhabi- 
tants, for example, of Manchester, Liverpool, and Birming- 
ham think, and with some reason, that they are at least 
os competent to manage local affaus as any Govcinmciit 
Department m Loudon On the othei hand, Uieie are 
those who would hkc to see some moie elfectivc check than 
at present exists upon the spendmg and boirowmg pio- 
chvities of ambitious local authoiities Even now, no loan 
can be laised without the sanction athei of Paihament oi 
of the Mimstry of Health The latter control is the more 
elfectivc, smee the Ministry satisfies itself that proper 
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provision is made for repayment But many contend that 

even this is madequale and that nothing short of a legular 

audit, at the hands of an officer of the central Department, 

win secure effective control over the vagaiies of local 

accountancy 

rawLhon But the difficulty goes deeper There is a divorce 
alicady serious between local representation and local 

senta&on taxation Rates are in too many cases half concealed by 
rents, owmg to the fact that the rates are paid by the 
landloid and not the tenant In Birmmgham, for example, 
it was estimated by the town cleik that from 70 to 75 pei 
cent of the inhabitants weie ‘ compound householders 
1 e lived m houses on which the landloid paid the lates 
In London nearly half the mumcipal votcis are not direct 
utepayeis This is a senous dangci , and one wluch, even 
at the expense of some admmistrative inconvemence, 
ought not to be .lUowed to contmue ^ But if theie are 
many mumcipal electors who feel no direct responsibihty 
for the finanaal pohey of theu representatives, so there is 
much latepaymg property which is unrepresented This 
is duo to the development of ]omt-stock compames Theie 
are, for example, some parishes in which almost the whole 
of the rates are paid by a smgle railway company The 
great Railway Compames pay over ,£7,000,000 a year 
m latcs, and have no representative on any of the bodies 
to which they are paid In Manchester and Liverpool 
practically one-thud of the rateable hereditaments are 
m the hands of coipoiations or compames without a 
vote between them * There are, therefore, at least three 
dangers to which mumcipal government m England is, at 
present, exposed the multiphcation of municipal activi- 
ties may brmg about an undesuahle conespoiidence 
between candidate and elector on the one hand and em- 
ployer and employed on the other , the extension of joint- 
stock enterpnse may widen the divoice between local 

1 It IS one of the many excelleat rules of the Co-opeiativo Tononla 
Society that ovary tenant diaU pay Ina rates directly 

‘ Avcbuiy, Muntctpal and Natumal Trading, e x, 
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taxation and representation ; and, finally, an excessive 
demand upon unpaid services may disgust the elected local 
administrator and throw increased responsibility andpower 
into the hands of the local bureaucracy. To the gravity 
and reality of these dangers no thoughtful citizen can be 
blind. 

It is consolatory to find that competent and impartial 
observers can still bear testimony to the purity and 
efficiency of English local government, although it is true 
that one such observer both friendly and competent holds 
the opinion that the personnel of the representative local 
bodies shows signs of deterioration.^ That is disquieting, 
even though he appears to find more than counter- 
balancing advantage in the improvement of the permanent 
officials. The officials are, beyond question, increasingly 
zealous and efficient ; but no one who is imbued with the 
genius of English local government would regard this as 
a satisfactory set-off against a deterioration in the quality 
of the elected representatives on local governing bodies. 
On this point it is difficult to reach a conclusion ; but if it 
be true, no countervailing improvement in mere adminis- 
trative efficiency will long retard the decay of those local 
institutions which for centuries have formed the nursery 
of political liberty in England. 

‘ Lowell, Government of England, ii. i8o, 199. 




XXXVII THE COMPOSITE STATE 


Personal Umons and Confederatms 
The United Provinces of the Netherlands 

' Poderal Goveinment is no moro tlnn a piolongaiiou into the sphere 
of general government of the prmuplo of local self-government with 
which all Anglo-Savons aie fomiliai It is moated by the some kmd of 
division of powers, it opentes m the aime way, each government 
aupieme and indepondont within its own spheie and each acting upon 
all ciUzons alike Gnokoc BoRroN Adams, Ftdetal Governmntt 
' Fedoiaham is a natuial constitution foi a body of States which 
dosuo union and do not doano unity ’—A V Dicky 
' La Edpubhquo dcs Provmcos Unics dtait uno f6d6ration d’otata 
plutot qu'un etat fodiiatif ’ — ^Lavtllye 
' It 18 veiy piobable that mankind wonld have been at length obliged 
to live permanently undoi the government of a single person had they 
not contrived a kmd of Constitution that has all the internal advantages 
of a republican, together witli all the oxlcinol foico of a monwchieal 
government I mean a eonfedetato lepublic This foim of government 
IS a convention by which seveial potty states agiee to become members 
of a laigor one which Uioy intend to establish MoNrEsguitu 

IN attempting to discover for tie classification of modem The 
States a basis moie logical, moie diflerentiating, and more 
appiopnatc to modem conditions than the categones states 
i:^ented from Anstotle, the suggestion was hazarded 
that States might be classified as uratary and federal, 
simple or composite The subsequent course ol the 
nairative has involved frequent reference to a number of 
States belongmg to both calcgoiics As yet, howcvci, 
no attempt has been made to draw out systematically the 
essential pimciples which he at the loot of these two 
distinct types of State That task can no longei be 
defeiied 

Sii John Seeley demurred to this new basis of classifica- Fcdwai- 
tion, to which he found the same objection as to the 
distmctions of monaichy, ohgarchy, and democracy To Govern- 
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him it seemed ' too purely formal and verbal ’ He 
demed, m fact, that between the unitaiy State and the 
fedeial Stale there is any fundamental diBeience m 
kind ’ , he demed that ‘ the one is composite in any sense 
in which the other is simple ’ The diHeience, he held, 
was one of degree, not of kmd, and depended on the extent 
to which the prmciple of local government was earned 

With all deference to a great histoncal teachei I am 
const: ained to msist that, on the contrary, the distinc- 
tion IS one of land and not merely of degree England, as 
we have seen, is pre-emmently the land of vigorous 
local government, yet the basis of Enghsh government 
(u&mg ' Enghsh ’ m the narrowest sense) is essentially 
umtaiy The component States of the Ameiican Umon — 
and in particular the new England States— have closely 
followed English traditions in the matter of local govern- 
ment, yet they have agreed to form parts of a gicatei 
whole, conceived not m a unilanan but in a federal spnit 
The existence of vigoious local governments is, then, con- 
sistent equally with the federal and the unitaiy type of 
government, but it has no special relation to either 
Fiance and England, foi example, aie alike in bemg 
umtary States , but of local government, as Anglo-Saxons 
understand it, France is almost innocent On the other 
hand England and Fiance are shaiply differentiated from 
States hke Switzerland, Canada, the Umted States, Ger- 
many, and the Austrahan Commonwealth, which, though 
endowed with differmg types of federal government, are all 
undcmably federal m form 

We aie impdled, then, to examme more closely and 
systematically than has hitheilo been possible m the 
present work, the meamng and unphcatious of Federahsm 
Growth On the threshold of the mvestigation one fact obtrudes it- 

self The pnnciple of Federahsm maybe sound 01 unsoimd, 
it may represent, as some contend, a clumsy contiivoncc 
foi ‘ papenng over pohtical cracks ’ , or, as others hold, 
it may contain the germ of a pohtical expciunent more 
hopeful for the future of mankmd than any of which the 
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world has hitherto had experience Be that as it may^ 
this much IS certam that the pimaple has withm the 
last sixty years exhibited extraordinary vitahty, and has 
been more widely applied than at any previous penod in 
woild-histoiy When Mr Freeman embarked, m 1863, 
upon the task of wntmg the histoiy of Fedeial Govern- 
ment, he could lely foi illustration of the pnnciple upon 
only three conspicuous instances among the States of the 
modem world the Umted Provinces of the Netheilands, 
the United States of Amcnca, and the Swiss Confedera- 
tion, and of these the first afioidcd a very impeifect 
example ot Fedeialism, while the last was still short of 
the perfect form attamed in 1874 As a fact almost the 
whole of Freeman’s uncompleted work was devoted to 
an analjrtical examination of the ‘ Leagues ’ among the 
ancient Gieek States In the sixty years which have 
elapsed since the pubhcation of Ficomdn’s toiso thcie have 
come into bemg the Fedeial Dommion of Canada, the 
Noith German Confedeiation, subsequently developed and 
expanded mto the German Empire, and the Common- 
wealth of Austraha, not to mention the fedeial republics, 
too frequently neglected by the Constitutional juiist, of 
Central and Southern America 
Another point m connexion with the recent history of centn- 
Federalism is not less lemarkable than its rapidly extend- 
mg apphcation Not only have more and more States of Federal 
adopted this form of government, but, m the States wluch 
have adopted it, there has been an mtensification of the 
pimciple Ccntiipetal forces have almost everywhere 
gained at the expense of centrifugal Take the fedeial 
Republic of Switzerland The Cantons, as we have seen, 
still jealously mamtain then traditional autonomy , the 
forest communities still adhere to the primitive methods 
of direct democracy, and have mdeed infused the whole 1 
federal Constitution with somethmg of their own faith and I 
practice , yet even m Switzerland the centnpetalpunaplo/ 

IS unmistakably assertmg itself In the United States of 
America, stih moie markedly m Germany, and even in 
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Axistralia, the same tendency is obseivable In the 
Ncthei lands Slate individuahsm has almost disappeared 
Composite Stales, which have not adopted the federal 
piinciple, have exhibited, on the contiaiy, a maikcd 
tendency towards disruption The union which subsisted 
between Norway and Sweden fiom 1814 to 1905 was not 
genuinely fedcial but personal The same is liue of 
Auslna-Hungaiy In neither case has union survived 
riio tie which united Ireland to Gieat Biitain under 
the Giattan Constitution (1782-1800) was hardly more 
than ppisonal, and it is diflicult to resist the conten- 
tion that in 1800 the only .iltciuative to sepaiation was 
that which Pitt .idoptcd 

May we, then, mfei that a bnis tow.iids iiitcgiation is 
inherent in all genuinely federal Constitutions’ Ilio 
toniptatuni is strong, and would seem to be encoui.igcd 
by what foinial logicians laiow as the ' method of agreement 
and (hlfeienccs ’ , but it must at least be resisted until we 
■lie ill a position to decide what Fedetahsm leally implies 
Wlui IS What, then, IS Fcdeiilhbin’ 'A Fcdcial Commonwealth', 

wutos jhecuian, ‘ lu its perfect form is one which foims 
a smgle State in its relations to ollici nations, but which 
consists of many Slates with legaid to its lulciiial govern- 
ment ' ^ 'A fedeud Slate’, wiitos Dicey, ' is a political 
(outiivanre inieiuUd to leconcilc ualioiiiil unity and 
powci with the maintenance of State lights’® More 
soieiilila and inoie picciso is Monsieui Boiel's definition 
' b'etat fidGalif est I’ftal dans lequel nne (.eitaiiio paitici- 
lialioii a I’escKUe du iKuivmi souvei.iiii <>st aicoulee a des 
toilet tmlf's luff'iieuies, soil qiv’oii les adjoigne a I’organo 
stjuvuam ptmi Li foiniatioii de la volonle natiouale, soil que, 
piists d.ins lem tot.Llile, tlU*s fouiient elks-nieines cet oigane 
soiivtiain ' ’ 

Sii Hoilieil Samnt'l's deliiiition is as follows 
' A fed( I il State is one in wlmli tlieie is a t ential authoiity 
(hat u piesiiits tin whole, and acts on l)chalf of the whole in 

' IJl tlOf, , . . . . , 

il Iki (jimsMiiftnu, p 13 1 


’ Ctat I'fdtral, p 
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external affairs and in such internal affairs as are held to be 
of common interest . and in which there are also provincial 
authorities with powers of legislation and administration 
within the sphere dlotted to them by the Constitution.’ ^ 

- At this point the question, already noted, again obtrudes la the 
itself. There is no doubt that, speaking generally, federal 
tion has marked a stage, in some cases a transitory stage,! 
on the road towards unification, not on that towards' 
disintegration. Is this of the essence of federalism ? Or 
is it accidental ? Mr. Freeman answers the question 
without hesitation : 

' A Federal Union he writes, ' to be of any value must arise 
by the establishment of a closer tie between elements wliich 
were before distinct, not by the division of members which 
have been hitherto more closely united. ... No one could wish 
to cut up our United Kingdom into a Federation, to mvest 
Enghsh Counties with the nghts of American States, or even 
to restore Scotland and Ireland to the quasi-federal position 
which they held before their respective umons. . . . Federalism” 
is out of place if it attempts either to break asunder what is 
already more closely united, or to unite what is wholly 
incapable of umon.’ “ ^ 

It may, perhaps, be objected that Freeman’s conclusion, 
stated with characteristic dogmatism, was the result of an 
over-hasty generalization from instances which in 1863 
were less numerous than they are to-day. But a writer who 
has had the advantage of another half-century of experi- 
ence reaches a similar conclusion : 

‘ Federalism he writes, ' is the coming together of a number 
of States formerly separated and sovereign into some kind of 
arrangement to secure the common safety and prosperity. 

These various independent or quasi-independent Governments 
agree to give up to the Federi Government a greater or less 
proportion of their independence. ... It is a movement from" 
disunion towards union, a change from the cenbifugal princi- 
ples of political action to the centripetal.’ * 

‘ Nineteenth Century, No. 428, p. 676. 

• Fcderel Government, pp. 72, 85. 

• Fcdcrahsm and Hmm Rule, by * Pacificus ’ (F. S. Oliver) (igio). 

9870' 2 C C 
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Professor Henry Sidgwick, an authonty not less entitled 
to respect, expiesses a contrary view , he points to 
' anotbei way distinct hom union of communities previously 
mdependent, m which in modem tunes fedeiahty has come to 
be developed namely by the estabhshment of secured local 
libeities, mamly undei the influence of the sentiment of 
nationality, m States that were previously of the unitary 
type'^ 

Condi- Ihese opimons and definitions are cited as the leadiest 
FedMd- means of indicating some of the outstanding charactei- 
ism i&tics of federal government, and also because they point 
to certain conditions essential to the success of a pecuharly 
dehcate and difiicult foim of constitution Among these 
conditions three stand out conspicuously Furst, there 
must bo a group of commumties, so fai united by blood, 
or cieed, or language, by local contiguity oi pohtical 
tradition, as to desire umon , but not so closely connected 
by all or any of these ties as to be satisfied with nothmg 
short of unity Nowhci e is this condition more litei ally ful- 
filled than m the Swiss Confedeiation , though it is hai dly 
less so m the modem German Retch Secondly, none of 
the States should be mdividually so powerful as to be able 
single-handed to resist foreign encroachments, and main- 
tain Iheir own independence This was, as we have ah pady 
seen, the finally compellmg motive which brought mto 
fedeial union the Australian Colomes of the Biitish Ciown 
So long as those colonies had the Southern Pacific to them- 
selves attempts at umon wcio repeatedly disappointed 
the appcaiance of Euiopcan neighbouis induced a moio 
accommodating spmt A tliird condition is, that there 
should be no maikcd mequahty among the several con- 
tracting States This is a condition which in its entirety 
IS vutually unattainable But it is unpoitant, as John 
Stuart MiU points out, ' that thcie should not be any one 
State so much moie powerful than tlic rest, as to be 
■J capable of vying in sti engUi with many of them combined 
If there be such a one, it will insist on bemg master of the 
' Dmlopmi.nl of European Polity, p <ii8 



COMPOSITE STATE 387 

joint deliberations : if there be two they will be irresistible 
when they agree ; and whenever they differ ever3^thmg 
will be decided by a struggle for ascendancy between the 
rivals.^ 

To this defect Mill ascribed the failure of the German 
Bund (of 1815), and many publicists hold the opimon that 
the predominance of Prussia vitiates the federal prmciple 
in the modem German Retch. Bismarck unquestionably 
aimed rather at the Prussianization of Germany than at 
the creation of a true federal State. He did not succeed 
to the full extent of his ambition. Nevertheless, it remains 
true that Germany is on this account a less perfect t5q)e 
of the federal State than the United States of America or 
the Australian Commonwealth. 

Federalism, then, must be regarded as a half-way house 
between entire independence and a compact and com- 
pletely homogeneous national unity. Mazzioi was not 
without fear lest his ideal of a united Italy should be 
frustrated by a federal compromise promoted by the 
diplomatists. ' Never rise in any other name than that of 
Italy, and of all Italy.’ Such was the adjuration addressed 
to his disciples in the Young Italy Association. ' Federal- 1 
ism ’, he msisted, ' would cancel the great mission of Italy 
in the world. ' Y oung Italy, therefore, must be steadfastly 
Unitarian. The gemus of Richelieu and Colbert overcame 
the disintegrating elements which down to the seventeenth 
century stiU threatened the unity of France. Richelieu's 
victory over the Huguenots and the great nobles, the 
commercial unification earned through by Colbert, gave 
to the last days of the old monarchy a delusive appearance 
of centralization. But not until tlie steam roller of the 
Revolution had passed over her surface, levelling all 
excrescences, constitutional, ecclesiastical, social, and 
economical, did France become really and effectively one. 
Not even in France, still less in Italy, least of all in Ger-, 
many, has unification been an unmixed advantage, yet, 
politically, no one can doubt that to that side the beilance 
' Representative Government, p ras (Popular EcUtlon). 

c c a 
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heavily inclines Federalism, then, is essentially a com- 
promise John Stuart Mill declared that ‘ where the 
conditions exist for the formation of efB-cient and durable 
fedeial muons the multiphcation of them is always a 
benefit to the world ' But MiU, as we have seen, regarded 
fedcrahsm solely as an integrating process , he was con- 
trasting federal umon not with unity but with separation 
and independence Mr Freeman, on the other hand, con- 
trasting it on the one side with the small Cily-State of 
antiquity and, on the othei, with the big unitary States 
which are charactenslic of the modem world, found it to 
exhibit some of the advantages, but also some of the 
disadvantages, of both systems As compared with the 
City-State, Federalism is, he contended, less eficctive m 
promoting the pohtical education of themdividual citizen , 
but it is more effective as a factor m the mamtenance of 
mtemational peace and order Compared, on the other 
hand, with the big unitary Nation-Stale, it is better 
calculated to improve the pohtical education of the 
atizon, but more apt to promote or to invite international 
hostihties 

Federal- Is this compaiison a fair one or the inference sound ? Is 

“ it true that Federalism is less favourable to the main- 
tenance of mtemational peace than unitaiiamsm on the 
large scale Would Germany, foi example, have been less 
menacing to Emopean peace if the work of Bismarck had 
been earned to its logical conclusion, and the Hohenzol- 
leins had established a unitaiy State ? But this illustra- 
tion IS not perhaps at the moment fchcitous Switzerland 
IS a safer one Does federal SwilzcrLmd more scnously 
threaten the peace of Euiope than Norway > But again 
the companson is somethmg less than satisfactory For 
Switzerland is m a peculiar mtemational position Let us 
go faither afield Is federal Ausliaha moic likely to 
invite attack or to imtiatc hostihties than unitary South 
Afnca ’ He would be a radi man who would answer these 
questions with a categoncal affirmative 
If then wo arc bidden to regaid fedeiahsm as meiely 
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a compionuse , if it be dismissed as a half-way house , 
we may fauly retort that it is a compromise which is by 
no means devoid of compensatmg advantages as compared 
with the umtary City-State of the ancient woild , and 
that it is not mherently infenor to the great Nation-State 
which, for some four handled years, was the typical 
product of modem pohtical development 

F or the bettor apprehension of the charactenstit features Embty- 
of the genuine federal State it may be useful, m the next p^orai 
place, to notice certain types of constitutions which 
though not unitary still fall demonstrably shoit of true 
federalism These ' composite ’ States aie of vanous 
grades 

Lowest m the scale of composite States is the Pasonal Personal 
Union, a species of which the dual monarchy of the ^“i?aps- 
Hapsburgs was t37pical After the defeat of Austria at the bi«Moa- 
hands of Piussia at Koniggratz (Sadowa), the Hapsburg “ ^ 
Emperor, expelled by Bismarck from Germany and from 
Italy, was impelled, if his Empire was not to forfeit its 
high estate among the ‘ Powers ', to come to terms with 
his Hungarian subjects The Constitution of Hungary, 
datmg m large part fiom immcmoiial antiquity, had been 
further defined by the Golden Bull of Andreas II m 1222, 
but from 1527 onwards a part of Hungary, and eventually 
the whole of that ancient kmgdom, was attached to the 
Crown of Austria Until the dose of the seventeenth 
centmy the umon of the Crowns was purdy personal , 
but m 1687 the Emperor Leopold I mduced his Hungaiian 
subjects to abrogate certain portions of the Golden Bull, 
and m particular the clause which guaranteed tlie elective 
char actor of the Hungai lan Crown The Crown was hence- 
forward to be hereditary m the House of Hapsbmg A 
furthei step was taken by the Emperor Charles VT, m the 
Pragmatic Sanction of 1713, whereby Hungary was de- 
clared msepaiable from Hapsbuig dominions, salong 
as there should be a legal heir, while, on the other hand, 
the Hapsburg Sovereign swore to preserve the Hungarian 
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Constitution intact, with all the rights, piivileges, laws, 
and customs of the Kingdom Thieatened by the cen- 
tralizmg pohcy of Joseph II, Hungaiian autonomy was 
saved by the tact of his successor, Leopold II, only, how- 
ever, to be sacrificed to the reaction which followed on the 
abortive iismgs of 1848 The abohtion of the Hungaiian 
Constitution m 1848 was followed by ten years of repres- 
sion , but m October i860 the Emperor Francis Joseph 
issued the ' October Diploma ’ by which a species of 
federalism was mtroduced mto tlie institutions of the 
Empire , all its ‘ piovmces ’ (of which Hungary was one) 
being mvitcd to send representatives to a federal diet m 
Vienna F ederaksm, under a predonunant partner, failed, 
howevei, to satisfy the autonomist ospuations of a people 
who foi seven hundred years had been wont to elect their 
own Kmg, and foi eight hundred had enjoyed at least a 
semblance of constitutional goveinmeiit 

Consequently, after the Austnan defeat by Prussia m 
1866, Francis D^ak, the leadei of the Hungaiian autono- 
mists, was summoned to Vienna, and the details of a Com- 
piomise {Ausgletch) weie worked out between him and the 
Austrian Chancelloi , Baion Beust The Empoi or Fi ancis 
Joseph consented to be ci owned apostohe Kmg of Hun- 
gary m the cathedral of Buda Pesth, and the two kmgdoms 
were placed on a basis of complete equality and, techni- 
cally, of mdcpcndence Each kmgdom was to have its 
own Legislatuie, its own Executive, and its own Judiciary, 
but, in addition, each Legislatuie was to appomt a Delega- 
tion of sixty members for common consultation on the 
dJIairs of the dual (but not joint) monarchy, and thcie 
were to be three joint ministiies for Foreign Aflaiis, 
Finance, and War After the Treaty of Beihn (1878) it 
was fmthei agreed that Bosma and the Het/egovina 
should be jointly admmisteied as ' Common Impel lal 
Territoiy ’ 

Had the Government of Austiia-Hungaiy been geiimnely 
parliamentary, the Awigletch of 1867 might, thiough the 
' Delegations ’, have developed into a closer form of uiuon. 
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in fact into a bpecies of Federalism , but the Emperor 
Francis Joseph bcmg, to all intents and purposes, a per- 
sonal ruler, tte connciaon between the Austrian Empire 
and the Hungaiian Kingdom lemained essentially per- 
sonal Consequently, on the fall of the Monarchy m 
Austria, the slcndei tie was snapped 
Even more purely personal were the idations of Sweden Sweden 
and Norway between 1815 and 1905 The tie which Norway 
bound the two countries, as we have already noted, was 
merely that of allegiance to a common monarch Conse- 
quently when, in 1905. Noiway lesolved to renounce 
allegiance to King Oscar, the Constitution of Noiway as 
a ‘ free, mdependent, mdivisible, and inahenable State ’ 
r emamed intact Pi mce Cail of Denmark was substituted 
for King Oscar of Sweden as Kmg of Norway, but the 
rupture of the peisonal tie mvolved no furthei change 
Pieasely parallel weie the relations between the Crowns England 
of England and Scotland from 1603 to 1707 Had the SMUand, 
Scottish Act of Scemty, passedm 1704, not been abrogated 
by the Act of Union in 1707, Scotland might, m a consti- axA 
tutional sense, have been scveied from England in 1714, Ireland 
as easily as was Noiway from Sweden m 1905 The Kmg 
of England was Kmg of Scotland, as the Empcior of 
Austria was also Kmg of Hungary, but between the two 
countries thcie was not even so much semblance of com- 
muiuty as is implied m the Austro-Hunganan Compromise 
of 18^ Sunilaily, after the repeal of the Declaratoiy 
Act of 6 George I and the partial repeal of Poynmgs’ law sGeorgol 
in 1782, still more after the Renunciation Act of 1783, the 
only formal link between Great Biitam and Ireland was 
that ahorded by the fact that Kmg Geoige the Thud was 
Kmg of Great Biitam and also King of Ireland Had the 
King not iccovcied from lus illness in 1789, and had the 
two Parliaments, as seemed at one time not unlikely, 
appomted dificrent Regents, even this precarious hnk 
would have been snapped The union between England 
and Hanover, which subsisted from 1714 to 1837, was 
merely personal, and was dissolved without fnction by the 
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accession of a female sovereign to the Enghsh Ciown in 
1837 Personal union, then, is the least binding form of 
association between two or more sovereign States 
Confedor- Next to PemncU unton m the ascending scale is a 
7 s/( Confed&aiton, 01 Staateiiburd This is a lowei and less 
coherent foim of a Federation, or Bundesstaat 

‘ It IS rathei a conglomciation of States than a real State, os 
it wants the nectssaiy oigans for l^islation, government, and 
]uiisdiction It stands half-way between a permanent mter- 
national alliance and a legulaily constituted State, and is, 
tlieieforc, an mcomplete and bansitional foim In this form 
there may be a common people, but theie is no real muted 
nation It presents, at least externally, the appearance of 
one State, of an mtcinational personahty, but yet is not 
organized mto one central State distmct hom the particular 
States ' 1 

It IS this lack of federal or national oigans, and the 
absence of a collective State, distinct fiom the sum of 
the constituent States, which distmguidics the looser 
Staatenhmd fiom themoie coherent BitndesUaai In the 
latta, as Bluntschh pomts out, both the collective State 
{Gesammisiaat) and the particular States {Etnuektanten) 
have an organization complete and distinct In a Fcdci a- 
tion, he says, ‘there arc not merely completely oigamzcd 
particular States, but theie is an mdependently oiganized 
common 01 cential State The powei of the Federation is 
not left to one of the paiticulai Slates, noi entrusted to 
the States m common It has produced its own Fcdeial or 
N ational oigans which belong only to the collective body ’ ® 
The Ger- Heie it IS necessary to observe an unporlant histoncal 
Co^ede- ^ Staatenbund frequently precedes, in the 

ordered pi occss of constitutional evolution, the moi c highly 

* developed Bmdesstaat Geimany, Swit/cilaiid, and the 

Umted States of Ameiica all afford notable ex.implcs of 
this truth The Gcimamc Confederation of 1815 was a 
typical Siaaienhtnd , hopelessly ineffective for political 

» flluntscili, LeHn vom modemtn SiatU (Eng Uans ), pp 457, 2^2 

• Op at , p 252 
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and mditaiy pm poses , potent only, when mampulatcd 
by the strong hands of Mettermch, to arrest constitutional 
pi ogress m the smaller States adhering to the Bund 
Broken by the action of Prussia and the exclusion of 
Austna it gave place in 1867 to the more coheicnt but less 
extensive Noith German Confedeiation, as tlus m turn 
expanded and deepened, after the Fianco-German war, 
into the Fedeial Empue of 1871 Amenca, as we have 
seen, went through a similar expeiience Called mto being 
by mihtary exigencies m 1778, but not finally ratified by 
aU the constituent Stales until 1781, the Confederation 
proved anything but satisfactory, athei for the purposes 
of the war, or, on the conclusion of peace, foi avil govern- 
ment Nothing less than sheer necessity drove the states- 
men of the young Repubhes into the Fedeial Constitution 
of 1787 In the history of Switzciland the same process 
IS observable Its existmg Constitution is by several 
degiees less completely federal than that of Geimany 01 
the Umted States , but it repiesents a marked advance 
upon the Constitution of 1848, still more upon the pact of 
1815, and most of all upon the loose Confederation which 
subsisted between the thirteen cantons prioi to the 
estabhsliment of the Helvetic Repubhe, one and indivisible, 
in 1798 

The histoiy of the United Provinces of the Netheilands The 
was— up to a point— stiikmgly paialld with the histoiy 
of Switzerland Jealously guardmg, one the source, the of the 
other the mouth of the greatest of Central European 
nvers , both oiigmaUy mlegral parts of the Holy Roman 
Empire , both attammg to formal independence of the 
Empire by the Treaty of Weslphaha (1648) , alike m their 
sturdy championship of pohtical hberly , alike in hardy 
fiugality and m the economic prospciity whidi waits upon 
thrift , ahke in the possession of wealthy aties, with their 
powerful bmgher aiistocraaes , alike m the possession of 
a haidwoikmg pcasantiy mtent upon extracting the last 
ounce of nutrmient from a not loo kmdly soil , alike in 
the pursmt of demoaatic ideals -without the saaifice of 
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practical utilities , alike engaged in a ceaseless conflict with 
great elemental foices , alike inured to hardship — m the 
one case by the snow-dad Alps, m the other by a storm- 
swept sea , ahke m a strong sense of local patriotism, but 
compelled to accept, undei the stress of pohtical expedi- 
ency, a ceitam measure of centralized authonty — ^theie is, 
mdeed, a stiikmg paralld between the fortunes of the two 
countnes Yet with all these pomts of resemblance Swit- 
zerland and the Low Countnes piesent sti iking divei- 
gencies of pohtical development One of the most ciuious 
but characteristic featmes m the pohtical history of 
Switzerland is the absence of great names For a ‘ hero ' 
of the Swiss nation wc have to fall back on a more or less 
legendary Tell We should not expect Switzerland to have 
pioduced a Bismaick or a Cavoui , we might have looked 
foi a George Washmgton or an Alexander Hamilton , but 
we should look m vam The United Netherlands, on the 
other hand, is, in laige measure, the cieation of gieat men 
William the Silent, Prince Maunce, Pimce Frcdeiick, 
Ilemy John Van Olden Bameveldt and John de Witt , 
Wflliam III and Hemsius Again, whoieas the Swiss 
Confederation was the pioduct of many centuries of teni- 
tonal expansion and accretion, slowly evolving from a 
meie pcipetual alhance of thice forest commumtics mto a 
strong and compact fedeial State, the Umted Piovmces 
wcie called into being undei the stress of one insistent and 
momentous ciisis Switzerland, moicovei, ncvei foi a 
moment wavaed m her stnet adherence not meiely to tlie 
democi atic, but to tlie repubhean ideal 1 he N etha Luids 
weie from the fiist divided m then allegiance to the 
repubhean and the monai ducal prmaplcs But iiom the 
standpomt of tlie present chapter it is tlie final result 
which is significant Swilzeiland stands to-day for pure 
federalism — an agglomeiation of sovereign States In the 
Netherlands, on the contrary, the centiipetal pimciple has 
achieved a notable victory, and, undei tlie Constitutional 
Monarchy of to-day, provmcial distmctions are tendmg to 
insignificance, if not to obhteiation 
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Nevertheless, any analysis of the composite foims of the 
Slate would be smgularly mcomplele without at least a 
passing reference to a formation which for two hundred 
years played so gieat a part m European, indeed in world 
histoiy 

Witli the circumstances undei which the Union of the Tho 
Netherlands came mto being— the heioic stiuggle between 
the Low Countnes and Phihp II — ^wc cannot concern our- 1576 ’ 
selves The constitutional evolution of the mdcpcndent 
State begins with the Union of Delft (25 April 1576) By 
this agreement the two sea-boaid provmces of Holland 
and Zeeland bound tliemselvcs m an mdissoluble umon , 
theyconstituted William of Orange ' Sovereign ad interim ', 
authorized hun to treat with foreign powers for a ' Protec- 
torate ’ and entrusted him with the supreme command m 
war, with the contiol of all money voted by the Estates, 
with the execution of the laws, and the exercise of patron- 
age to the higher offices On his part, he imdertook to 
uphold the reformed rehgion and to suppress any worship 
contrary to the Gospel, though it was expressly and some- 
what contradictorily ordamed that no mquisition sliould 
be ' permitted mto any man's faith or conscience, nor 
should any man be troubled, mjured 01 hmdcicd by 
reason heieoi ’ 

But the umon of the two sea-board piovmces supphed 
only the protoplasm of the later organism , and if the ol Ghent, 
process of evolution had not been hastened by tho geuiub ^576 
and enthusiasm of William of Orange, the oigamsm might 
never have developed The Pnnee issued a senes of 
passionate appeals to the other Piovmces to come into 
the embryonic umon, and the firstfimts of his enthusiasm 
weie reaped m the PacificaUon of Ghent, a compact con- 
cluded on 8 November 1576 ^ By this famous Treaty Hie 
whole seventeen Provmces of the Netherlands were for 
the moment brought into hne , they swore eternal fnend- 
ship and agreed to succour each ollici in all tlicir under - 

' llamson, WtUtaM tk Silent, pp i&o, 181, where many exhacia 
£iom those eloquent appeals ore quoted 
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takings , it was agieed that the Spanish troops should be 
expelled, from the Netherlands, that a States-General, 
representative of aU the seventeen Piovmces, should be 
called to take measures foi their common government and 
defence, and for the maintenance of rehgion , and that 
theie should be complete freedom of trade between the 
Provmces The authonty of the Spanish Soveieign was, 
however, saupulously respected Nothmg was to be done 
to unpmge upon lus Soveieignty, though the Prmce of 
Orange was to act permanently as his Majesty's Lieutenant 
Admiral and General, m the Provmces of Holland and 
Zeeland 

1 he Pactficahon of Gheni was m fact and form a compact 
between the Pimce of Oiange, togethei with the estates 
of Holland and Zeeland, on the one pait, and the other 
fifteen Provmces upon the other , and it was i atified by the 
Union of Biussels m January 1577 It did not, however, 
coi respond to the leahties of the situation and it was 
destined, consequently, to a short hfc It was, indeed, 
accepted by Don John of Austiia, haidly less adroit m 
diplomacy than successful m the field, and on 17 February 
1577 the Perpetual Edict, which confiimed the Pacification, 
was actually accepted and signed by Phihp II himscK 
Seven months later (September 1577) pacificator, 
Wfiliam of Oiange, made a tnumphant State entry mto 
Brussels, and the Union of the Seventeen Provinces, undei 
the distant suzeramty of Phihp of Spam, under the imme- 
diate leadeiship of Wilham of Orange, seemed to have 
emerged fiom ihe land of dreams and to have taken bodily 
sliape among pohtical reahties But the truce was, in fact, 
hollow And no man was more conscious of its unsub- 
stantiahty than its authoi No man knew bettci the 
anlagomsm which peisisted between the nortliem and 
southern Provmces , the jealousy of city agamst aty , 
the hostility of the nobles agamst himsell , the ccclcsus- 
tical stiifc between Cathohe Flanders and Calvmistic 
Holland Of these elements of weakness his adioit advci- 
saiy, Don John of Austna, took full advantage, and by 
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a combmation of diplomacy and force quickly sapped the 
foundations of the unsubstantial structm e By the opening 
months of 1578 the ‘ Pacification of Ghent ’ was at an end 
Don John died on i Octobei 1578, but his task was 
earned on by his nephew, Alexander of Paima In 
paiticular Alexander spared no efioit to conciliate the 
Flemish nobles, already jealous of the Silent Prince, 
always suspicious of the bmghei aristocracies and increas- 
mgly alarmed by the spread of Calvinism The fnnt of 
Alexander’s tactful diplomacy was qmckly apparent 
The Provmces of Artois and Hainault and the cities of Tho 
Lille, Douay, and Oichies detached themselves from the 
Union of Brussels, and on 6 th Januaiy 1579 formed the 1579 ' 
separate Uiuon of Anas, and later came to terms with 
Alexander of Parma 

William’s counter-stioke followed withm the month 
On 29 January 1579 there was published from the Tiio 
Town House of Utrecht the most famous document m the 
Constitutional history of the Netherlands 39 janu- 

Uiafted by Wilham of Orange and his brothci, John, 

Count of Nassau, the Umon of UtrecM is the real staiting- 
pomt m Uie history of the Coiifederation, which was subse- 
quently known as the United Piovmces It forms, moie- 
ovci, no unimportant epoch m the evolution of federal 
government It demands on this account detailed con- 
sideration Confined m the first instance to the five States 
of Holland, Zeeland, Utrecht, Gddcrland, andFnedand, it 
wasafteiwards jomedby Overyssel and Groningen, and, foi 
a time, by the aties of Bruges, Antwerp, Ghent, and Ypies 
Under tlie terms of this Instiumcnt tho five federating 
Provinces bound themselves, ‘as if they weie one Pro- 
vmcc ', foi the mutual defence of their tights and hbeitios, 

‘ with life, blood, and goods ’ agamst all foreign potentates, 
including the King of Spam Each Piovmce renounced 
the nght to conclude sepaiatc treaties, but was to retam 
its own ' special and paiticular privileges, freedoms, ex- 
emptions, laws, statutes, laudable and ancient customs, 
usages, and all other lights whatsoever' The Govern- 
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ment was to be vested m a Geneial Assembly, composed of 
deputies fiom each provmaal assembly, and theie was to 
be an Executive Council lesponsible to the General 
Assembly No Treaty, however, was to be concluded , no 
war to be begun, no peace concluded, and no common 
taxes levied, noi was the Constitution to be revised, nor 
new State admitted, except with the unanimous assent of 
the Provmces Other matters of less impoitance were to 
be determmed by a majority of votes taken m the manner 
then customary m the States Geneial In the event of 
disputes between one Piovmce and another, the matter 
was to be refeiied to the Stadtholders then m office , if 
they failed to agree, they were to appomt arbitrators The 
common revenue was to be raised from excise and import 
duties, and aU the Provinces weie to enjoy equality in 
trade conditions As regards defence, the fortification of 
frontici towns was to be ‘ at the cost of the cities and 
Provinces wherem they aie situated, but havmg assistance 
Iheieio as to half from the generality ’ For any new for- 
tresses the generahly was to pay the whole cost All 
citizens between the ages of i8 and 30 wore to bo enrolled 
and hable to service For the admission of any neighboui - 
mg Province or City mto the Confederacy the unani- 
mous consent of the Provmces was lequired Finally, m 
regard to rehgion, it was laid down that Holland and 
Zeeland were ‘ to comport themselves as best they think ' , 
the otha Provmces wcie to conform to the terms of the 
Pactficaiion of Ghent, or liame theu own , but complete 
hberty of conscience was to be held inviolate ^ 

Some pains must be taken to apprehend the precise 
significance of this histone document It was not in- 
tended to constitute thereby an mdependent State, or an 
mdependent federal system The sole immediate object 
was, as Motley insists, to provide for ' defence agamst a 
foreign oppiessoi ’ 

‘ The establishment of a Repubhe, which lasted two cen- 
tunes, which threw a gudle of dependencies cntucly lound the 
> Cf Reich, Stleot Doctimmis, pp 193-615. for full lo\l 
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globe, and which attained so remaikable a height of commeicial 
piospenty and political influence was the result of the Utrecht 
Union but it was not a piemeditated result A State, single 
toward the lest of tho world, a unit in its exteinal relations, 
while permitting internally a variety of sovereignties and 
mstilutions— m many respects the prototype of our own much 
more extensive and powerful nation was destmed to spring 
from the act thus signed by the envoys of five povinces 
Those envojrs weic acting, howevei, undei the pressme of 
extreme necessity for what was bcheved an evanescent 
purpose The futuie confederacy was not to lesemble the 
S3rstem of the Geiman Empire, for it was to acknowledge no 
smgle head It was to dillei from the Achaian League m the 
far inferior amount of power which it permitted to its geneial 
assembly, and m the consequently greatci piopoiUon of 
soveicign attributes which weie retamed by the mdividual 
States It was, on the othei hand, to fmmsh a tlosei and more 
intimate bond than that of the Swiss Confedeiacy, which was 
only a union for defence and external purposes, of cantons 
otherwise mdependent It was finally to differ from the 
Amencan Federal Commonwealth m the gieat feature that it 
was to be merely a confederacy of Sovereignties, not a repre- 
sentative Repubhc Its foimdatum was a compact, not a Consli- 
M%on The contracting parties were States and Corporations 
who consideied themselves as leprescntmg small nationalities 
dc facto el de jure, and as succeeding to the supieme power at 
the very mstant m which allegiance to the Spanish monaich 
was 1 enounced The general assembly was a collection of 
diplomatic envoys bound by instructions from mdependent 
States The voting was not by heads, hut by States The 
deputies weie not lepresentalives of the people, but of the 
States , foi the people of the United States of the Netherlands 
never assembled— as did the people of the United States of 
Ameiica two centuries later— to lay down a Constitution by 
which they granted a generous amount of power to the union, 
while they rcseived enough of sovereign attnbutes to secure 
that local self-government which is the hfe-blood of hbeity ’ 1 
The Constitution thus analysed by Motley was m tiuth Defects of 
one of the dumsiest, most compheated, and most unwork- ^®Umon 
able Constitutions with which any people ever elected to Utieclit 

‘ Motley, of the Dutch RepuJdui.m. 415-16 
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burden tbemselves Fundamentally, it was a loose con- 
federation of five (afterwards seven) Sovereign States 
But each Province was m turn a federation of mumapal 
Councils, which entrusted the Government of the Province 
to the Provincial Estates and its Stadtholder These 
Muiucipal Councils were ohgarchical m the extreme, 
formed by co-oplation withm a contracted lange of 
patnaan burgher faimhes Such unity as existed was 
represented by the States-General and the Executive 
dependent upon it — ^the States’ Council But the States- 
General, like the Swiss Diet, consisted not of representa- 
tives, but of envoys who had to vote in accordance with 
mstructions issued j;o them by their several Provmcial 
Governments Ordinances might be issued by the States- 
General, but they could be proclaimed and executed only 
by the Provincial Estates Similarly in regard to taxation 
for common purposes Requisitions were issued by the 
States-General to the Provmcial Estates , whether any 
response was made to them depended not upon the 
former, but upon the lattei, and the response, as may be 
supposed, was not mvanably ready ^ 

Apait from the mherent unwiddmess of the Constitu- 
tion thei e were many difificulties to be overcome Between 
the burgher anstoaacies of the cities and the nobles and 
peasants of the country distiicts, there was little unity of 
sentiment and not much of mterest The cities, again, 
weie jealous both of each othei and of the authoiity of the 
Stadtholdci The latter was consequently disposed to look 
foi suppoit to the unenfianchised citizens m tlie towns and 
to the peasants Opposed to both were the exclusive civic 
ohgarchies m whom, as we have seen, mimicipal government 
was vested The pohtical antagomsm was furthei intensi- 
fied by ecclesiastical differences The wealthy burghers 
tended towaids the more hberal Iheology assoaated with 
the ‘ heresy ’ of Aiminius , the Stadtholdci and the lowci 
classes were rigid in then .idhcrencc to Calvinism 

* a of t/te NfthLrland'. {Ung transj, vol ui, c \m, and 

Lo Fioi, p 73 
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How, tinder these untoward circumstances, did the United 
Provinces manage to wrest their independence from Spam ? 
How did the Confederation, when once the great crisis 
was over, manage to maintain even a semblance of umty ? 

The answer to the first question is wnt large m the glow- 
ing pages of Motley’s famous epic and is farmhar to every 
student of the European histoiy of the seventeenth cen- 
tury It IS, thei ef 01 e, unnecessary to do more than glance 
at the outstanding reasons The first is to be found m the 
position of the groat antagonist Phihp II of Spam was 
a vigilant and untirmg enemy , but he was relatively 
remote fiom the scene of operations, and although he was, 
on the whole, faithfully and skilfully served, he had 
domestic difficulties to contend wth, which, as Queen 
ELsabeth discovered, rendered him less formidable in 
practice than on paper The general Emopean situation 
was, moreover, stiongly m ffivour of the Dutch Queen 
Elizabeth, it is true, had a constitutional aversion both to 
Calvinists and to rebds, but die had enough detachment to 
form a shrewd estimate of the importance of the insurrec- 
tion m the Netheilands to her own diplomatic game She 
had no mind to be them Sovereign, and their ultimate 
success may have been moie complete than she caied for , 
but she would, if necessary, have made real sacrifices to 
pi event them fiom bemg crushed by Phihp As it was, 
their interests were well served by English privateers, and 
at critical moments the Queen herself was wiUmg to risk 
the enmity of hci brother-m-kw by timely seizuie of 
Spamsh ti casui c and Spanish dups In regard to Fi ance, 
also, foituiic was kind to the States A umon between 
the two gicat Cathohe Powers would have sciiously 
menaced the hbcities both of England and the Nether- 
lands But pohtical iivahies cut aaoss rehgious sympa- 
thies France had her own domestic comphcations to deal 
with , and even had there been no Huguenots to engage 
her attention, she would have been slow to aid Phihp m 
leniovmg a difficulty from his pohtical path Still, when 
aU IS said, Euiopcan comphcations would have availed 
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little but for Ibe sturdy and indomitable spuit of the 
Dutch patriots, the bnlhant mspiration which led them to 
transtcr the duel to the sea, and the splendid leadeiship of 
a great statesman and a great soldier, both vouchsafed to 
them, m the ciisis of their fate, by the House of Orange 
' Neither the sympathy of the Huguenots, noi the gold of 
Elizabeth, nor the marshes of Holland, noi the defeat of 
the Aimada would have availed one ]ot to save tlie 
Confederation from ultimate nun had it not been foi the 
tenacity, the patriotism, and the self-saciilicc of the nation 
itself Never smee the days of Mdtiades and Ihemistocles 
did a people better deserve their freedom than the patient 
Dutch under them silent pnnee ’ ^ It is well and ti uly said 
In 1584 the ' Silent Prmce ’ was struck down by the hand 
of the assassin, Ins work only half accomplished, the 
future of his country dark and uncertain , tlie Constitu- 
tion evolved horn its pecuhar cncumstanccs almost un- 
workable m its complexities and contradictions ' R ai ely ’ , 
says Blok, ' has any State Government been so comph- 
cated as was that of the young Commonwealth m its eaily 
years of acknowledged mdependence ’ ^ 1 hat the Constitu- 
tion stood the stiam at all was due to two 01 thice cncum- 
stanccs unconnected with its formal terms, and apparently 
contradictory to its inherent gemus The first is the fact 
that among the seven Sovereign States one stood out 
piedommant if not supreme HoUand was equal in 
wealth, reputation, importance, and population to all the 
othei Provmces combmed It was with Holland, not with 
the United Provinces, tliat France and the Einpu e held 
diplomatic mta course Holland, alone of the States, was 
represented at the Comts of Paris and Vienna Holland 
' contained ivithin its borders the great trading towns of 
Amsterdam, Rotterdam, Delft and Doidiechl, Leyden, 
the scat of the University, and the Hague, the centre of 
the Government ' ® 

‘ 'Wtkema.n, A <>rtHdn ML y of rtanei, p J17 

" nf l/w Ncth4fland‘, {Eng tiaub), 111 377 

‘ W.ikcman, op cit , p 219 
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HoUandj however, had its own constitutional comphca- ‘HoUand’ 
tions It was no more a pohtical unit than the United 
Provmces themselves Just as the latter formed a federa- 
tion of Sovereign States, so Holland itself was a federation 
of Sovei eign Mumcipahties But here again salvation was 
found m an acadental pre-emmence As the Provincial 
States of Holland could defy the Stales-Gencral of the 
Netherlands, so the burgher aristocracy of Amstcidam 
could defy the Estates of Holland 
' The gieat city of Amsleidam, with its banks, its docks, and 
its thousands of fishermen and artisans, founded, it was said, 
on the cai cases of herrmgs, was the centre of the commerce 
and the opulence of Noithein Europe The Venice of the 
North, ahke m her conuncicial prospeiity and her close 
ohgaichiuil Government, she so far doimnaled over her col- 
leagues that m the days of her greatness the United Pi ovmces 
weie htUe less than Amstadam wnt large ’ 

The predominance of Amsterdam suggests another uni- 
fying factor m the conglomerate confederacy of the 
Netherlands Reference has been made more than once 
to the ohgaxchical character of the muiuapal Govern- 
ments IntheDutch, asmtheSwissConfederation.thecmc 
ohgarchies had then good as well as their bad side Socially 
and economically oppressive as the patncian fanuhes may 
have been, then pohtical pre-emmcnce unquestionably 
supphed an element of umty in the midst of diversity 
Y et another element was supplied by the steady develop- rho 
ment of the quasi-monarchical power of the House of 0^^°^ 
Orange The office of Stadtholder was nominally a pro- 
vmcial one The offices of captain-general and admiral- 
general were federal Both weie elective But there was 
a peisistently mcreasiug tendency on the pait of the 
Provmces to elect the same Stadtholder, while for eighty 
of the most cntical yeais m the history of the Repubhc 
the supreme command of its military and naval forces 
was vested in the head of the same great family. The 
advantages thus secured cannot be over-estimated The 
contrast, no less than the parallelism, between the history 
D d2 
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of federal Switzeiland and that of the fedeial Netheilandb, 
IS now becoming moie clearly apparent On paper the 
centrifugal forces in the Low Countries were haiiiy less 
potent ■than among the S'Wiss Highlands The Pio-vinces 
of the foimer weie not less tenacious of then soveieign 
rights than the Swiss cantons In both, city-repubhcs weie 
pohticdUy piedommant In both, the ccntial institutions 
were contemptible in theu weakness , if the States- 
Gcneial seemed to exercise moic of aiithoiity than the 
federal Diet it was due to accidental cucumstanccs uncon- 
nected with the Constitution But amid many points of 
resemblance Ihcie are three of contrast, and each is 
supremely significant Ncitliei Bern, Zuiich, noi Lucerne 
could pretend to the piedommancc of Amstcidani, still 
less of the County of Holland , noi could Swit/ciland rely 
upon such hciechtary seiviccs as those of the House of 
Oiangc, noi did the Helvetic Republic pi odurc a succes- 
sion of statcanen hkc Jan van Oldcnbatncveldt, Jolm 
de Witt, and the pensionary Hcmsius Switzerland was 
seemmgly independent of mdividual genius , Holland, if 
not actually made, was tended m hei cradle, nuiturcd m 
her youth, and governed m hci mivnhood, by some of the 
greatest statesmen whom modem Europe has pioduced 
Lator Only a few words must be added to summai ize the later 

stages in the constitutional evolution of the Umted Pro- 
Umtod -mces Foi moie than a cenluiy and a half aftci the 
Erovincps Wilham ol Orange (1584) two paitics stiove for, 

and peiiodicdUy achieved, pic-cnunencc On tlic one side 
was the Oiangc party, lendmg always to the umlication 
of the Provmces, and rdymg foi support mainly on 
elements of the population which would now he dcscubed as 
‘demoaatic' Onlheothei sidewcrcthcbuighei ohgaichics 
m the la rger cities stern m then adherence to 1 epubhean- 
ism, mistrustful of the 'monaiclucal tendencies’ of the 
House of Oiange, and jealous of all encroachments, even m 
the cause of ‘national’ unity, upon mumcijiiU autonomy 
Mcanwliile, the Dutch Repuhhc look its place among the 
Sovei cign States of Europe The long struggle wil h Spam 
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was virtually ended by the truce of 1609, and though the 
United Piovinces were involved in the Thirty Yeais’ War, 
theTieaty ol Westphalia brought to them, as to the Helvetic 
Repubhc, a formal acknowledgement of independence 

Internally, however, the country was distracted by the Coup 
unending stiife of the two parties mentioned above wrnmm 
From the death of Wilham of Orange down to 1651 a IL 1650 
succession ot Orange pnnees retained a varymg measuie 
of authority, until in 1650 William II attempted, in the 
interests of unification, a coup d'Stat The Stadtholdei 
had hitherto been the servant of seven Sovereign States 
the membcis of the States-General weic merely delegates 
of the same sovereigns , between the States-General and 
Holland, which in wealth and impoitance equalled, if it did 
not exceed, the six other Provinces combined, there was 
constant friction , while the aty of Amsterdam defied 
alike the States-General of the Netherlands and the Pro- 
vincial Estates of Holland 

The new Stadtholder was supported by the army, the 
navy, and by all the Provmces save Holland, and in 
October 1650 greatly strengthened bis position by a treaty 
with France A fortmght afterwards, however, the Stadt- 
holder was earned off by smaU-pox, and in 1651 Holland 
summoned a grand Assembly to revise the Constitution 
The gencial eflect ol the revision is summarized by 
Di Edmundson as ‘ the estabhdiment of the hegemony of 
HoUand in the Uraon, and the handmg over of the control 
ol its policy to the patncian ohgarchies which formed the 
town-councils of Holland ’ 

Save for the predominant gemus of John de Witt, John do 
Grand Pensionary of Holland, the new scheme would have 
proved entuely unworkable For nearly twenty years HI 
(1653-72) Jolin de Witt made himself supreme in Holland, 
and made Holland supreme in the Dutch Confedeiation 
Louis XIV’s attack on the Republic m 1672 biought 
De Witt’s supiemacy to an end, and the Orange Party 
came back to power m the person of William III, who was 
confirmed m the hereditary stadtholdcrate of five out of 
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the seven Piovinces De Witt was mmdeied m 1673, and 
for thirty years the ascendancy of WiUiam of Oiangc was 
undisputed Bui on his death (1702) the male hne of 
W illiam the Silent became extmet, and the tide swayed 
once again m favoui of the buigher oligarchy Fiom 
1702 to 1720 Heinsms, the Giand Pcnsionaiy of Holland, 
was practically ruler of the TJmtcd Piovmces, but in 1748 
a coUateial Pimce of the House of Oiangc was appointed 
Sladtholder of all seven Provinces with the tille of 
Wilham IV, and shortly aftciwaids Hie position was 
declared heredilaiy 

lluedi- 1 hus the ConfedcialedRepubhc became to aU intents and 
PIK-Poses an heredilaiy monarcliy, and though violent 
oscillations continued in the foitunes of the House of 
Orange, the dose of the Napoleonic wais witnessed thou 
restoiation and the foimabon of a kingdom ol the Nether- 
lands m which foi the fust time Belgium was mcorpoiated 
The union— an ill-assorted one— lasted only liftecn years , 
in 1830 Belgium leassertod its independence By this 
time, however, the unification of the Dutch Piovinces was 
wcUmgh complete , the revisions of the Constitution in 
1848 and 1887 weie all in a umtaiy duection, and, save in 
the method by which the Upper Chamber of the Legis- 
lature IS elected, the Constitution of the model n Kingdom of 
the Nelheilands retains seal cdyatiace of its lederal ongm 

The histoiy of the Umted Piovinces, thus briefly and 
barely summan^cd, possesses in lelation to Fcdaalism a 
unique sigmficancc It affords the sole instance in which 
an eiceplionaUy loose Confederation has issued in the 
formation not of a federal icpubhc but of a unitanan 
monai chy The Confederation was itself umquc in chm ac- 
tei , eidubitmg as a whole, or m its component pai ts, almost 
every vaiiety of pohtical a^ciation But its special 
significance, m relation to the type of Slate under analysis 
m the piesont chapter, consists in the illustration it aiCords 
of what Federalism is not The imphcations of genume 
Federalism must engage attention m the neict chapter 
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' Where the conditions exut for tho formation of olhcient and dunWe 
Federal Unions, tho multiphcalion of them is always a benefit to the 
woild’— J S Mill 

‘ Un regime fedeial plus on moms etrait sera gcnirolement adopte 
dans I'avenir parce qua o'cst le seulmoyend’ossvncr rnnion dos races et 
plus taid do I'eapftce sans briser les divemtes locales et sans asservir les 
hommos li uno ctouftante umfoiinite Lavrixar, JU Goiwiyr»e»mt 
dafti la dimncralu 

' The fedeial system limits and rcstiams tho soveieign power by 
dmdmg it, and by assigning to Government only certain dcfaned rights 
It IS tho only method of curbing not only the majoiily but tho power 
of the whole people, and it afioids tho stiongest bi'iis foi a second 
chamber, which has been found the essential sccmily for freedom in 
ovoiy gonuina demoaacy ’—Lord Acion 

‘ When we turn our gazo bom tho past to the futuic an e\tQnsion ol 
federalism seems to me the most probaWe of the pohlical prophecies 
relative to the form of Government ’—Henry Sidswicl. 

THE piecedmg chapter should have made it plain that Weak- 
the lower forms of the composite State are not designed 
for permanence Personal Unions arc, fiom Ihcir natuie, Peisonal 
dependent upon factors which may or may not persist m 
successive generations Of the Personal Unions surveyed 
m the pievious chapter only one has issued m orgamc 
umon, two have led to separation, the fourth was 
brought to an end by the Legislative Union between 
Great Britain and Ireland, a umon which has itseK proved 
to be transitional The purdy personal tie, which fiom 
1714 to 1837 umted Great Bntam and Hanover, came to 
an end with the accession of a female sovereign to tlie 
English throne , a similai tie between the TCmgdom of 
Denmark and the Duchy of Holslcm, after persisting foi 
many centuries, was sundered by the foiciblc intervention 
of Prussia 

Of the Confederations which have been subjected to Of Con- 
analysis three proved to be half-way houses on tlie load 
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from severalty to federal union ; the fourth issued in 
a Unitarian monarchy. That a Confederation of States 
may fulfil a useful purpose is not denied . this particular 
form of political organization has proved its value both in 
the conduct of war and in the orgamzation of peace, and 
not less in the protection and promotion of trade. Y et, as 
compared with a federal State, stdl more with a unitanan 
State, of equal magnitude and resources, its efficiency is 
impaired by characteristics which are not accidental but 
inherent. Never has the inherent weakness of a Confedera- 
tion (Staaienbund) been more clearly exposed than by a 
philosophical statesman who had personal experience of 
the inconvemence and danger which this clumsy political 
contrivance involved. Alexander Hamilton wrote in The 
Federalist as follows : 

' The great and radical vice in the construction of the exist- 
ing Confederation is in the principle of legislation for States 
or Governments, in their corporate or collective capacities, and 
as contradistinguished from the individuals of which they 
consist. . . . Government imphes the power of making laws. It 
is essential to the idea of a law that it be attended with a 
sanction ; or, in other words, a penalty or punishment for dis- 
obedience. If there be no penalty annexed to disobedience, 
the resolutions or commands which pretend to be laws will in 
fact amount to nothing more than advice or recommendation. 
This penalty, whatever it may be, can only be inflicted in two 
ways ■ by the agency of the Courts and Ministers of Justice, or 
by military foice ; by tlie coercion of the magistracy or by the 
coercion of arms. ITie first kind can evidently apply only to 
men ; the last kind must, of necessity, be employed against 
bodies pohtic, or communities, or States. ... In an association 
where the general authority is confined to the collective bodies 
of the communities that compose it, every breach of the laws 
must involve a state of war ; and military execution must 
become the only instrument of civil obedience. Such a state 
of things can certainly not deserve the name of Government, 
nor would any prudent man choose to commit liis happiness 
to it.’ J- 

The elements of weakness thus discerned by Hamilton 

* The Federahsi, No. xv. 
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in a Confedeiation of States were further exemphfied in chaiao- 
the notorious cases of the Germanic Bund of 1815, and in 
the Swiss Confederation nor have they, as we shall see, of true 
been entirely ehmmated fiom the higher form of Fedeial- ' 
ism subsequently adopted m both those countries Havmg 
then cleared the giound by an exammation of certam 
types of bastaid Fed crahsm we may, the moie confidently, 
proceed to analyse the~ 3 istmctive characteristics of the 
true and peifect fonn of Fedeiahsm 
First, a Federal Constitution must be the lesult of a ✓ 
dehberate and conscious act of pohtical constiuction A 
Federation is made, not bom ‘ It cannot ’, as Di Adams 
insists, 'glow up of itself out of an eatliei diffeient situation 
by a senes of more or less unconscious changes, as the 
Constitution of England was formed, so that after a lapse 
of tune the nation finds itself hving undei a fedeiation 
whose adoption it can assign to no specific date nor to 
any dehberate act of choice ’ ^ It follows, secondly, that 
the results of this conscious and dehberate act must he 
embodied m a wntten document 01 Insirmnenl A Fedei al 
Constitution partakes, as we have seen, of the nature of 
a treaty between Sovereign States, and it is evident that 
the terms of a treaty must be reduced to wntmg Nor is 
it desirable that the terms should be varied save by the 
dehberate action of the parties to the pact Hence, 
thirdly, a Federal Constitution must almost of necessity he 
ngid There aie, as we have seen, degrees of rigidity in 
Federal Constitutions the Constitutions of the Umted 
States, Australia, and Switzerland are much more ngid 
than that of Germany, whole that of the Dommion of 
Canada is embodied m a Statute which may (theoietically) 
be amended or repealed by the same process as that which 
apphes to any other Statute of the Imperial Parliament 
But, though the degree of rigidity may vaiy, no Federal 
Constitution can be exposed to such a full measure of 
flexibihty as is possessed by the umtaiy Constitution of 
Great Britain 


* Fedsral Govermtmi, p 84 
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It follows fiom what has been said that in every Federal 
Constitution there must be, fouithly, some body, pre- 
sumably judicial m chaiacter, entrusted with authonty to 
saleguaid the Constitutional Instrument and competent 
to mterpret its terms Fifthly, theie must be a piecise 
distribution of powers , on the one hand, between the 
several organs of the Fedaal Government — ^the Execu- 
tive, the Legislatme, and the Judiaary , and on the othci 
as between the Federal Government and the Government 
of the component States 

The Vital The manner m which poweis are distnbuted as between 
the Cential and the State Governments is, mdeed, vital 
Federal it detcm un es the whole character of the Federal State 
^ As a fact, the solution of the problem has depended, m 
laige measure, upon the circumstances under which the 
Federal State has come mto being The thirteen con- 
federated repubhes which m 1788 agreed to loim the 
federal union now known as the United States were 
mtensely tenacious of then lights as Sovereign States and 
only agieed to delegate to the central authonty ccitaiu 
specified functions All poweis not so specified remam 
vested m the component Stales 
The same prmciple was adopted m the case of the 
Austiahan Commonwealth, where a similai jealousy foi 
the rights appertammg to mdependent existence long 
delayed the consummation of fedeial umty Thus the 
Commonwealth Act enumerates (Part V, § 51) thirty-mno 
matters m regaid to which the Federal Legislature is 
competent to legislate , but m a lata section (§ 107) it 
expressly states ‘Every powa of the Parliament of 
a Colony which has become or becomes a State shall, 
unless it IS by this Constitution exclusively vested in the 
Parhament of the Commonwealth, or withdiawn flora the 
Parhament of the State, contmue as at the cstabhshment 
of the Commonwealth, 01 as at the admission or estabhsh- 
ment of the Stale, as the case may be ’ 

The Bnhsh North America Act of 1867, on the contrary, 
enumerates sixteen subjects as bemg exclusively vested 
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in the Provmaal Legislatures, and twenty-nine subjects 
as belonging to the jurisdiction of the Dominion Parha- 
ment It is, however, expressly stated (§ 91) that the 
enumeration of the powers of the Dommion Parhament is 
' for greatei certainty ’, but not so as to restnct the right 
of that Parhament to deal with any matter ‘ not commg 
within the classes of subjects by tins Act assigned exclu- 
sively to the Legislatures of the Provmces ' 

So vitally important, mdeed, is this question as to the Judge- 
distribution of powers, and m particular the residuahty 
of poweis, that the Judiaal Oimimtteee of the Pnvy c omed 
Council went so fai as to deny to the Dommion of Comnut- 
Canada the tiue federal quality, on the ground that the 
federatmg Colomes failed to presave their ongmal consti- bei, 1913 
tution and status The words of the judgement, dehvered 
by the Loid Chancellor (Loid Haldane), are remarkable 
' In a loose sense the word ‘ fedeial ’ may be used as it is 
there [1 e m the Bntish North Ameiica Act, 1867] 'ise‘i> 
desaibe any arrangement under which self-contained states 
agiee to delegate their poweis to a common government with 
a view to entirely new constitutions even of the states them- 
selves But the natural and htoral intcrpietation of the word 
coniines its application to cases m whi^ these states, wMe 
agreemg on a measure of delegation, yet m the mam contmuc 
to picseive then ongmal constitution Now, as icgards 
Canada, the second of the resolutions passed at Quebec m 
October, 1864, on which the Bntidi North Amenca Act was 
founded, shows that what was m the mmds of those who 
agreed on the resolutions was a general government charged 
with matters of common mterest and new and merely local 
governments foi the piovmces Hie provmces were to have 
fresh and much restneted constitutions, their govanments 
bemg entirely remodelled This plan was earned out by the 
imperial statute of 1867 By the mnety-flrst section a general 
power was given to the new parliament of Canada to make laws 
for the peace, order and good government of Canada without 
restriction to specific subjects and excepting only the subjects 
specifically and exclusively assigned to the piovmcial legis- 
latracs by section 92 , The Act therefore departs widely f 10m 
the true federal model adopted by the constitution of the 
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United States, the tenth amendment to which declares that 
the poweis not delegated to the United Stales by the Constitn- 
, hon nor piohibited by it to the Stales, aic icservcd to the 
States lespectivcly or to their people ’ ^ 

Sir John Bourmol, with aU the authority attaching to 
the Clerk of the House ol Commons of Canada, maintained 
a contraiy opuuon 

' The weight of authority now clearly lests witli those who 
have dlwa3/s contended that in enteiing into the federal com- 
pact the piovmces nevci mtended to renounce theu distinct 
and separate existence as provmces when tliey became pait 
of tlic confedeiation This sepaiale existence was expiessly 
leserved foi all that concerns theu mtcmal government 
Far horn the federal authority havmg raeated the piovinual 
powers, it is horn these piovmciaJ poweis that tliore has aiiscn 
the federal government to which the provmces ceded a poi tion 
of then lights, pioperty and levenues ’ * 

With all defeiencc to the Judicial Committee of the 
Pi ivy Council I cannot but agioo with a clistmguislicd 
publicist that the judgement of 17th December 1913 
savouis of legal pedantry, and bctiays a lailuie to dis- 
tinguish between two tj^es of a Fedcial State, each 
equally entitled to be regatded as oithodox, though one 
of them may be desciibed as centnpetal, the other as 
centrifugal ® Nevcitheless, the judgement does illustiate 
the unmense significance attached, by the highest legal 
authonty m the Biitish Empire, and mdeed by every 
jurist of repute, to the allocation of the residual powers , 
and it may frankly be conceded that of two oithodox 
forms of Fedeiahsmlhe moic perfect is repiescnledby tlie 
Constitutions of the Commonwealth of Auslraha and of 
the United States , the less pcifccl by that of Canada 
Govern- Precisely the same pomt was raised m the discussions 
m the Bntish Paihament on the abortive Bill foi the 

Sill, igzo 

‘ AUoTitev-Gm-ral of tht Commonwealth of Au'itraha & Or<: v Colomai 
Sugar Refining Co , Ltd, 6 - Qrs {The 1 iSth Dor 1913) 

’ Ltdoral GovetHMeni m Canada, p 12,), pubhsliod m /o/(»s Hofihns 
Umoersitv Studiis tn Iltslonail and Poltticai Semico, 7U1 Series, Balti- 
more, 1889 • T G Bowles, ap Candid Eiview.jip 217,218 
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Goveinment of Ireland (1920) The BiU, as drafted, 
reserved to the Imperial Paihamcnt certam enumerated 
powers, and conlened upon the Parliaments of Southern 
and Northern Ireland powei to make laws on all subjects 
not so enumerated An amendment was moved to reverse 
the process, and to confer upon the two Parhaments which 
the BiH proposed to set up in Ireland powei to deal with 
ceitain subjects, fourteen m numbm, enumerated m the 
amendment The amendment, though resisted by tire 
Goveinment and ultimately rejected by the House, was 
framed upon the Canadian analogy— professedly the model 
on wluch the BiU itself was founded— and was supported 
on the constitutional ground that it was of the essence of 
the federal piinciple that the lesidue of powers should 
vest m the originating authonty, while only enumerated 
powois should be cxerused by the delegated authonties 
In the case of Australia and the United States the separate 
Colomos 01 States supphed the onginatmg authonty, and 
the lesidue ol powers was, consequently, vested, and 
propaly vested, in them In those cases the process was, 
as we have seen, ccntiipetal States, formerly indepen- 
dent, were bought together into a federal unity In the 
case of the Dommion the process was mainly, though not 
wholly, centi ifugal certam powei s wei e conferred by tho 
Tmpciial Paihament upon the Canadian Piovmces The 
Go vci nment of Ii dand Act professed to do the same thmg ; 
but it was untrue to its professions Smee the Act has 
proved, as regards Southern Ireland, abortive, the pomt 
may be regarded as academic , but the discussion, dunng 
tlic passage of the BiU, was, m 1 elation to the problem 
of Fcdciahsm, not the less significant ^ 

Fuitliei pomts of gieat importance lemam, however, to Dualism 
be consideicd Whether the process of division of powers 
be by reservation or cnumeiation , whether the residue of 
powers be vested m the Federal Government or m the 

‘ cr ogind Riport (Commons), vol 139. pp 1509 «? An amend- 
niLnl m .umlu loims was subsequently moved m the House of Loids 
[OJ/iLtal liiport {loidH), -vol 43, p 869) 
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component States, there must neccssaiily result a dualism 
of law, and theie ought to be a complete icduphcation ol 
political organs 

Peihaps the most obtrusive differentia between a uni- 
taiy and a federal State is the umty or duahty ol the legal 
system An English ati/en owes obedience only to one 
body of law , a citizen of Prussia oi Bavana oi Pennsyl- 
vania owes obedience to two In fact, m the United 
States there are fom competing kinds of laws, the fedcial 
Constitutional law , the oidmary fedeial law , the law of 
the State Constitution, and the State law In a uiutaiy 
State, such as England, there is but one In Fiance, it is 
true, the citizen is, m certam relations, subject to ‘ ad- 
ministrative’ law as well as oidinaiy law But the 
essential point is that all citizens of Fiance are subject to 
the same laws whethei they belong to Biittany oi Langue- 
doc, whether they dwell m Pmis oi Boidcaux In a 
federal State it is otherwise The citizen of Virgmia and 
the citizen of New Hampshire owe common obedience to 
the federal law of the Amencan Union, but the State law 
of Virginia, to which the Vugiman is also subject, may 
and does differ widdy from that of Marne Sunilaily in 
Gennany To fedei^ statutes Saxon and Hessian owe 
obedience in common, but m addition cacli must know and 
obey the laws of his own State The citizen of a umtaiy 
State like England knows nothing of any such comphea- 
tion and possible conflict 

TUo In this connexion Mi Dicey ^ raised a point of gicat 
impoitancetotheworkmgof federal mstitutioiis, VIZ how 
raentand far the Fedcial Government can control the legislation of 
the component States ? We have already seen that in the 
States United States, as well as m Australia and Canada, the 
competence of the Federal Legislature is hmitod by the 
Constitution, of which the Judiciary is the guardian and 
mteipreter It is otherwise m Switzerland, where tlic 
Courts must treat federal (though not cantonal) legislation 
as vahd, and wheio no question as to the competence of the 
> In tho Iasi (1915) tdition oi The Law of the Cotisitttdton, Apijondix 
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Fedeial Legislature can, therefore, be raised Frequent 
recourse to the Referendum must, however, be held to 
place Switzerland, as regards federal legislation, in a class 
apart 

The point now under discussion is a separate though a 
cognate one Neither ui the Umted States noi in Switzer- 
land IS the Federal Government competent to annul or 
disallow ordinary State legidation, though in the Umted 
States the Fedaal Constitution guarantees the mamte- 
nance of the repubhcan form of government in every 
State In Switzerland, the Cantonal Constitutions and 
any amendments thereto require the assent of the Federal 
Government, nor wiU the Federal Government recog- 
nize any article m a Cantonal Constitution which is repug- 
nant to the Federal Constitution In Canada, on the 
contiaiy, the Domuuon Government can disallow any Act 
passed by a Provmcial Legislature In Germany there 
would seem to be (though the pomt is not free from 
ambiguity) no such power vested m the Government of 
the Reich 

The comphcation, inherent m Federal Constitutions, 
and aiismg from the duahsm of laws and the leduphca- 
tion of legislative organs, eictends also to the spheres of 
the Judiciary and the Executive 

The position of the Judiciary is from the pomt of view The 
of Federalism of su-pieme si gnificance In this respect the 
United States presents perhaps the most perfect federal 
type There we find a complete system of federal ]udica- 
ture existmg throughout the Umon side by side with and 
quite mdependent of the State Courts So completely 
self-contained are the two systems that no appeal can he 
from the State to the federal Courts Canada goes, m this 
matter, to the opposite extreme It is one of several marks 
of the distmctly umtanan bias of the Canadian Constitu- 
tion that theie is no reduplication of Courts Canada has 
only one set of Courts and one staff of Judges— the latter 
being appomted by the Domimon Government Australia 
stands midway between Canada and the United States 



4i 6 FEDERAUSM AND DEVOLUTION 
Less unitary and more federal than the former, the Com- 
monwealth IS more unitary and less federal than the latter 
This point has aheady received attention , here it may 
suffice to say that the High Court of Austraha is the 
supreme ledeial Court , that the State Courts arc invested 
with federal jurisdiction, and that an appeal docs he from 
the State Courts to the High Court of Australia 
Tiie In this respect the position m the German Reich is 
pccuh.ir, and perhaps to some extent transitional The 
RsichgettcM icmams the Supreme Com t for ordinal y cases , 
but, as already indicated, the Staahgmchl-hof was set up 
in 1921 to tiy impeachments against the Piesident and 
Ministers, and m particular to determme questions arising 
out of the inteipretation of the Constitution, and all 
conflicts between the Fedeial Government and the States, 
and between one State and another To this extent the 
German Judiciary is centralized , but, on the othci hand, 
the ordmary adnunistiation of justice is still vested not 
m the National Government but in tliat of the States, 
though the StaatsgmcM-Jtqf is charged with tlic duty of 
decidmg disputes between the National Govoinmcnt and 
those of the States m regard to the adnunistratioii of 
national laws by the States ^ 

In Switzeiland, as we have seen, there is a National 
Inbunal to which m certain cases an appeal lies from the 
Cantonal Courts, though, generally speaking, the ad- 
ministration of justice IS cantonal Tlius among the 
cxiimples cited, Canada approadies, m regaid to the 
Judiciary, most nearly to the unitarian model , in Switzer- 
land justice is most completely dcccntialized In the 
Umted States a perfect equipoise between the two 
principles is attained 

lioExe- A similai diileience m the intensity of the fedeial 
ontivo pmiciple may be observed, also, m the Executive sphere 
of Goveinment In admimstiative matLers, as in judi- 
cial oigamzation, Switzeiland exhibits hci cluiactciistic 

* Co}ist of Weimar, Mi 15, and cf Lamonco Lowell, ZTtffo/jraH 

Governmnts, cli x 
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centrifugal tendency. Except in regard to foreign and 
military affairs, to customs, railways, posts, telephones 
and telegraphs, and one or two other matters, the Federal 
Council has no staff of administrativeservants and exercises 
no direct or immediate executive authority. This is one 
of the features of the existing Swiss Constitution which 
recalls the earlier stage of a Confederation. Ordinary 
federal laws are executed, and the judgements of the 
Federal Courts are carried out, by the cantonal authorities, 
though the latter act, in a general sensie, under the 
supervision if not the control of the Federal Council. 

The United States is, in this as in other respects, con- 
sistently federal, possessing a complete hierarchy of federal 
officials who function, each in the appropriate sphere, 
side by side with the official hierarchy of the component 
States. 

Germany represents a compromise between the cantonal 
bias of the Swiss Constitution and the federal genius 
embodied in American institutions. In the sphere of 
legislation the German Reich tends to the unitary prin- 
ciple much more decidedly than the United States ; but 
the execution of the law is entrusted, to a far larger extent 
than in America, to the States or hinder. 

While, however, there are degrees of federal intensity 
even in Constitutions of unexceptionable federal ortho- 
doxy, we must nevertheless conclude that a reduplication 
of organs, legislative, administrative, and judicial, is one 
of the indispensable marks of true Federalism. 

To another question it is hardly possible to give an Bicamc- 
equaUy positive answer. Is Bicameralism an essential 
feature of a truly Federal Constitution? It is at least 
highly significant that there is, in fact, no Federal Constitu- 
tion in existence which does not provide for a Second 
Chamber or Senate. Moreover, such Second Chambers 
have, as a rule, been deliberately constituted in such a way 
as to embody and emphasize the federal principle. A 
genuine Federation {Bundesstaa£) as opposed to a Confedera- 
tion (Staaienbund) represents not only a union of States 

2870-2 E e 
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but a union of citizens It is, therefore, entirely appro- 
priate that while one of the two Chambers of the L^- 
lature should represent the aggregate of citizens, the other 
should represent the union of States That principle is 
earned out, as we have seen, to its farthest logical conclu- 
sion in the Senates of the United States, of Australia, and 
of Switzerland So fully, indeed, that in the Senates 
of those countnes the component States enioy equal 
representation, irrespective of their size, population, or 
wealth The Senate of the Canadian Dominion and the 
German Reichsiat are also based upon the idea of the 
icpiesentation of States, but the pnnaple is less logically 
and more timidly apphed The question, however, re- 
mains whether aFederal Senate IS essential to the successful 
woikmg of federal institutions 
With the example of the Senate of the United States 
before hun, and conhonted by the fact that no attempt 
has yet been made to woik a Federal Constitution on a 
umcameral basis, the comparative jurist is under a strong 
temptation to answer this question m the affiimative 
This at least may be affirmed with confidence that no 
device has yet occurred to the wit of man so well adapted 
as Bicamcrahsm to fulfil the essential pm pose of empha- 
sizing the union of States, as distu^uished from the umon 
of peoples Should it, hereafter, be found possible to 
dispense with a second Chamber m a Federal Constitution, 
the possibihty wiU be due either to the weakenmg of the 
federal pnnaple and the encioachment of the umtary 
pi maple m that paiticular country , or to the mvention 
of some device, not yet disclosed, better adapted than 
a Senate to the preseivation of the distmctive character 
of Federal Government 

Cabmat An even moie disputable question claims biief notice 

nwnt^d reason to apprehend that the Cabmet form 

Federal of Executive is mconsistent with the smooth workmg of 
““ a Federal Constitution ? In those Bntish Dommions 
which have adopted the federal prmciple the attempt has 
been made to engraft it on to the Cabmet prmciple as 
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evolved in England, and by England bequeathed to her 
self-governing Colonies. In the United States, on the 
other hand, the Executive is Presidential, not Parlia- 
mentary ; in Switzerland it cannot be classed in either 
category. In Germany the transition from Presidential 
to Parliamentary Government is so recent as to afford 
very insuificient ground on which to base a conclusion. 
Federalism is, indeed, itself so recent a device, in relation 
to the liistory of Political Institutions, that any generaliza- 
tion connected with its machinery must be stated with 
the utmost caution. This much, however, is plain : that 
of the three most perfect examples of Federal Constitutions 
as yet devised, only one has attempted to combine 
the Cabinet principle with that of Federalism : and the 
strength of inhented English traditions may, in that 
case, account for the attempt. Whether, in the case of 
Switzerland and America, the omission is accidental or 
essential, it is not possible to say. Time alone, therefore, 
can supply an answer to a question which may well prove, 
in the near or distant future, to be of more than academic 
interest. 

This chapter must not dose, though the transition is Fedaxta- 
somewhat abrupt, without a passing reference to another 
aspect of the problem of Federalism. tion 

During the first two decades of the present century 
' Federalism ' was strongly recommended by physidans 
of different schools as an anodyne for the many ills from 
which the British Constitution was believed to be suffering. 

Tlie prescription took two, if not more, forms : on the one 
hand, it was proposed to bring into a federal union the 
various self-governing Dominions of the British Crown, 
induding tire United Kingdom or its component parts ; 
oil the other hand, it was suggested that the domestic 
maladies of the United Kingdom could be cured only by 
the adoption of the prindple of ' devolution ’, and the 
setting up of subordnate legislatures in Scotland and 
Ireland, and possibly also in Wales and England. The 
E e 2 
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proposals vaned almost mfimtely m detail , but, broadly, 
they may be distinguished as centnpetal or centrifugal , 
one section of federalists looked piimanly to a federaliza- 
tion of the Empire , the other to a federalization of the 
Umted Kingdom Some there were who combined both 
propositions 

Of Impenal Federation, of the transient populanty of 
the idea, and of its gradual weakemng m face of the 
growth of self-conscious nationahsm m the Oveisea Do- 
mimons, somethmg has been said in an earher chapter of 
this book Some^ng remains to be said of the other 
aspect of British Federalism — ^the movement which may 
more properly be described as ' Devolution ’ 

Conges- The Impenal Parliament — so the argument ran— is 
hopelessly overworked Its time is largely occupied by 
discussion of matters which are of merely paiochial or, 
“ ® ^ at the best, of provmcial importance Reference has been 
aheady made to the fact that, of the total legislative output 
of the Impenal Parhament, only a relatively small piopoi- 
tion IS apphcable uniformly to the severd parts of the 
Umted Kmgdom In the years igoi-ro only 253 out of 
the 458 Pubhc Acts apphed to the Umted Kmgdom as 
a whole Why not, then, recognize facts, and devolve 
upon subordinate legislative bodies the duty of legislating 
on matters of purely provmaal importance ? That theie 
are sufficient matters of Impenal moment, or of matters 
common to the whole Umted Kmgdom, to occupy the 
whole tune and attention of the Impenal Parhament, is 
a proposition haidly disputable , and it is urged, with 
much force, that so long as no clear hne is drawn between 
Impenal and domestic affairs there is perpetual danger 
lest a nommally Impenal Parliament may be elected on 
issues which are, m fact, purely parochial That this 
danger is fanciful no one conversant with English pohtics 
dunng the last half-century can possibly pretend 'V^ether 
a more appropriate solution of the difficulty might not be 
found m the creation of a truly Impenal Parliament is 
a question which must, for the moment, be regarded as 
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outside the sphere of practical pohtics , but it may uol 
always remam so 

It would, however, be sheer affectation to ignore the Fedeial- 
factthat even devolutionary Fedeialism would hardly have 
come withm the sphere of practical pohtics save for the 
insistent pressure of the Irish Question 
Foi many yeais past an influential group of publicists ^ 
had been pleaching the doctrme that ‘ Fedeial ’ Home 
Rule was the only solution of the Indi problem consistent 
both with the Impenahst sentiment of the English and the 
Nationalist aspuations of the Insh Towards the end of 
the Wai , this group was confronted by the fact that a Home 
Rule Act, by no means federal m chaiactei, was on the 
Statute Book, and that on the legal termination of the 
War it would become opei ative The leaders of the gi oup 
redoubled their activities and formulated a defimto scheme 
of ' Home Rule aU round ’ on a federal basis It was of 
the essence of that scheme that the Parhament of the 
Umted Kingdom should stand m the same lelation to all 
the component Piovmces 

'It must not’, as Mr F S Ohvcisaid,‘betheUmonPailia- 
ment as regards England, Wales, Scotland, and Ii eland, and 
at the same time in addition the National Lcgislatmc of 
England, Wales, and Scotland The domestic aCaiis of 
England, Wales, and Scotland must come light out and bo 
given mto the charge of some other body or bodies It would 
not be a true federation if the Parhament of the Umon 
stood m a dilleicnt relation to Ireland, on the one hand, and to 
England, Wales, and Scotland, on the othci ' ^ 

In other words, the prmciple of dualism of law, as Dovolu- 
desenhed above, was to be iigoiously apphed, and the 
reduphcation of oigans, legislative, admimsti ative, and 
judicial, was to be complete That unquestionably was 
sound federal docti me but the aigumcnt did not pi cvail 
Meanwhile the pioblem was attacked on parallel hnes 
from another side On the 4th June 1919 the foUowmg 

‘ 0 g Uio laic TUoraas Albui, second Lotd Brassoy, William, Second 
Edil of Solboini, and Mr I S Oliver 
• F & Oliver, The Poi'itbthhes 0/ a Federal SatUkmont (1918) 
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Resolution was agreed to by the House of Commons by 
a majoiity ol 137 to 34 

' That, with a view to enabling the Imperial Parliament to 
devote more attention to the general mlerests of the Umted 
Kingdom and. m coUahoration vnth the othei Governments 
of the Empire, to matters of common Impeiial concern, this 
House IS of opmion that the time has come foi the aeation of 
subordmate Legislatuies withm the Umted Kmgdom, and that 
to this end the Government, without prejudice to any pro- 
posals it may have to make with regard to Ireland, should 
forthwith appomt a Parhamentary body to consider and 
leport — 

(1) upon a measure of Federal Devolution apphcable to 

England, Scotland, and Ireland, defined m its geneial 
outhnes by existmg differences m law and admimstia- 
tion between the thiee countnes , 

(2) upon the extent to which these differences aie apphcable 

to Welsh conditions and requirements , and 

(3) upon the financial aspects and requuements of the 

measure ’ 

A ' Conference ’ of thirty-two members was accordingly 
set up under the chairmandup of Mr Speaker Lowther, 
to consider and leport upon a scheme of Legislative and 
Administrative Devolution withm the Umted Kmgdom, 
havmg regard to (1) The need of reserving to the Impenal 
Parhament the exclusive consideration of (a) Foreign and 
Impenal affairs , and (6) subjects affectmg the United 
Kmgdom as a whole (2) The allocation of financial 
powers as between the Impenal Parliament and the sub- 
ordmate legislatures, special consideiation bemg given to 
the need of providmg for the effective administration of 
the allocated powers (3) The special needs and charac- 
teristics of the component portions of the Umted Kmgdom 
m which subordmate legislatures are set up 

The Conference proved abortive^ No reconcihation 
was found possible between those members of the Con- 
ference who were mspured by the idea of Scottish and 

* Lettit from Mr Sp^alet to tho Pume MtHtsier (Cmd 693 of 1920) 
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Welsh nationalism and those who looked pnmaiily to the 
rehef of the congestion of the Imperial Parhament Nor 
did the Conference attempt to deal with Ii eland The 
Coahtion Government had decided, m the autumn of 1919, 
to bring forward a scheme for the government of Iieland 
on hnes which, m effect, knocked the bottom out of any 
scheme foi ' Devolution ’ Treatment, simultaneous and 
identical, foi each component pail of the United Kingdom 
was, as we have seen, the vital condition laid down by the 
advocates of a ' Fedeial Solution ’ The Home Rule Bill 
of 1920 dissipated all hopes of such a solution and, at the 
same time, bi ought down the ambitious edifice of a 
federal scheme lor the whole of the Umted Kingdom 

The truth is that, specious as was the pioposal of 
Federal Home Rule, it never had any senous chance of 
acceptance The Iiish Separatist would, of course, have 
none of it , noi could it be expected to satisfy the national- 
ist who demanded ' Domimon Status ' for Iieland The 
southern Nationalist hked Fedciahsm very httle bettei 
than Umonism , Ulstci (though prefemng it to Home 
Rule) hked it much less From the moment the Govern- 
ment produced the Bill of 1920, ‘ devolution ’ as rcgaids 
Iieland was dead Except as a solution of the historic 
problem of Iidand the idea of ‘ devolution ’ had never 
possessed any leal vitahly it was killed by the fourth 
edition of ' Home Rule ’ 

The Government of Iidand Act (1920) was not genumdy Govern- 
federal in texture The only trace of federahwn was the 
continued lepresentation of the two lidands in the Im- Act, 1920 
penal Parhament For the lest, the Act provided for the 
setting up at Dubbn and Bdlast icspectivdy of two 
Parhaments, with Executives responsible Uicreto, and 
each Parhament was to contribute twenty members to an 
aU-Ti eland Council, which was intended to foim the 
nucleus, when the differences of North and South were 
finally appeased, of an all-Ireland Parhament The Act, 
save m so far as it repealed the Homo Rule Act of 1914, 
never operated in Southern Irdand, the Nationalists 
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bitterly resented the idea of partition , the Separatists 
would accept nothing short of an Irish icpubhc 
Northern Ireland— the six counties ol Ulster — accepted 
the scheme as at least preferable to subordination to 
a Dubhn Parhament, and have woikcd it with success 
Southern Ireland adopted the pnnaple of non-co-opeia- 
tion , refused to work the Act of 1920 and earned on a 
gueinUa war agamst the forces of the Crown In July 
1921, however, a truce was proclaimed, and, after much 
haggling, a 'treaty' was signed between the British 
Government and the leaders of theSonthemIndi rebellion 
inshFiae On 31 March 1922 an Act embodymg the terms of the 
state Act^ Treaty recaved the Royal assent Ireland was to en]oy 
Dommion status under the style of the lush Free State, 
and to form, tmder the Bntish Crown, a member of the 
Bntish Commonwealth of Nations The six counties of 
Ulster retamed the nght, which they promptly exercised, 
to contract out of the Irish Fiee State, and to retain the 
status conferred by the Act of 1920 
The pnnciple of Federalism has, therefore, been m no 
wise advanced by the concession of Home Rule to Ireland 
The Act of Umon (1800) has been virtuaJly repealed , a 
new ' Dominion ’ has, under unprecedented circumstances, 
been recognized , but no advance has been made on the 
path towards Federalism in the Empue, or towards Devo- 
lution m Great Britain In a masterly anal37sis, published 
shoitly before the lush Bill of 1914 reached the Statute 
Book, Mr F S Ohver showed that Mr Asquith’s BiU, 
whatever its mtention, was not m fact federal, and he 
defined the position of federalists thus 
‘ What we mean when we say that the Home Rule Bill should 
be fedeial m tendency is that, whatevei its form, its effect 
should be to grant to Ireland poweis of local government, 
substantially sinulai to those exeicised by local assembhes m 
Canada, Australia, and South Africa, wMe leservmg to the 
Westnunster Parliament powers not substantally less than 
those resei ved to the Central Government of those three gieat 
self-goveimng Dominions ’ ^ 

‘ What FedirdKiH is Not (1914) 
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It may be thought that Mr. Oliver somewhat confused 
the issue by the inclusion of South Africa, the Constitution 
of which is not federal but unitary. Nor is the status of 
a Canadian ‘ Province ’ precisely parallel with that of a 
‘ State ’ of the Australian Commonwealth. But his mean- 
ing was nevertheless unmistakable. The new Irish Parlia- 
ment was to stand to the Parliament at Westminster not in 
the relation of the Australian, Canadian, or South African 
Parliaments to the Imperial Parhament, but in that of one 
of the State Legislatures in the United States to the 
Congress at Washington. But he rightly argued that such 
was not the status assigned to the Dublin Parliament by 
the Act of 1914 ; nor was it the status acquired in 1922. 

Constitutional jurists may well deplore the fact that in 
1922 an opportunity was missed for the trial of an interest- 
ing political experiment ; politicians may justly retort that 
the opportunity was not within their grasp. 

This work is, however, concerned not with political 
possibilities, but with the actual machinery of government. 
The Anglo-Saxon race has made three important contribu- 
tions to the experimental philosophy of Federalism. Two 
have been made under the aegis of the English Monarchy, 
There was plainly room for a fourth ; and some publicists 
were hopeful that the success of the fourth might pave the 
way for a fifth — ^which if achieved would be by far the 
greatest and most interesting as yet attempted in the 
world. But the time is not yet ; and the student of Com- 
parative Politics must possess his soul in patience. 
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XXXIX PARLIAMENTARY GOVERNMENT 
AND THE PARTY SYSTEM 

The Evolution of English Parties Party 
Organizations 

‘ The Cabinet Syslom presupposes a party system, and more than 
that, a two-party system '—Sir Courtenay Ilbeki 
' Witliout pdiliea uo tfltctivo scheme of self-govommonl could bo 
devised in recent English p ubamontaiy affairs, party oigamzation 
his alwiys been t iken for glinted, and the issumplion of its cxistenco 
his been transfoned to the sysloms of all paibamentaiy nations 
The use of parties, politic il and yet national, marks the coming of ige 
of Uic [English] pTOple ' — ^Dr Josrrn Rediich 
‘ Of such a nature aio oonnoMons m pohtics essontiallv necessary 
to tlic full pcifoimanco of om pubUc duty accidentally liable to 
degonerdte mto faction Party n a body of men united for promoting 
by tlicu ]omt cndcivouts the national mteiest upon some particular 
pimciple m which they ire ill agieed ’—Edmund Burke 
' Wlio bom foi the universe nanowod his mind 
And to poity gave up what was meant fbi mankind ' 

Goldsmith [on Burke) 

‘ Party disoiplmo is i moans to a gient end , but m some omoigeneies 
and undei some Icadeis it may bo made to frustiato the end at which it 
aims It IS the glut end on which all aie m common bent which 
contiibutos all that is noble or oven innocent to paity warfare 
The one ennoblmg clement, the pallmtion, if not the atonement for all 
slioitcommgs, is that all membeis of a parly are enlisted m common 
to serve one unsdUsh cause, and that it is m that soi vice that thou, zeal, 
oven when least sciupulous, is working Take this gicat end aivay and 
paitios become notluug but jomt-stock companies for the attainment 
and pioBcrvition of place ' — Robbri Marquis oi Salisbury (iSOy) 

A BOOK devoted to an analysis of the macliinery of Tim Place 
goveinment cannot, if it pietcnd to any sort of complete- ^JpSiiUcs 
ness, close without some icfcrence to the history and 
organization of pohtical pai lies Party organizations ai c, 
of comse, entudy unofficial , they woik m the Iwihght , 
then offices have none of llie imposmg magnificence of the 
great Pubhc Dcpaitincnts , yet then contiibution to the 
busmess of government is, under the system of icpiesenta- 
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tivc demoaacy— perhaps under any foim of democracy — 
not only impoi tant but indispensable Fi om the chairman 
of the paity, the chief organizei or agent, and the central 
executive, down to the constituency agent and the waid 
committee, the party organization has its appiopiiate part 
to play in the workmg of modern democracy, and is, there- 
foie, entitled to separate analysis It cannot, however, be 
demed that there has been a persistent disposition to look 
askance upon this paiticular cog m the machmery of 
democracy Thus Bohngbroke, one of the least consistent 
of party pohlicians and one of the most fretful of pohtical 
philosopheis, lamented our ‘ national divisions ' 

' No grief hath lam more heavily at the hearts of all good 
men than those about the spuit of party, which inspires 
animosity and breeds rancour , which hath so often destioyed 
oui mward peace , weakened oui national strength, and 
sullied otu gloiy abioad It is tune, theiefoie, that all who 
desiic to be esteemed good men should join their efforts to 
heal oiu national divisions, and to diange the narrow spirit of 
paiLy into a diUusive spirit of pubhc benevolence ’ ^ 

It is consohng, howevci, to those who beheve m party 
goveinnicnt to remember that, behind aU this eloquent 
elaboration of the commonplace, lay a simple human desire 
to get Walpole and the Whigs out, and to let Loid Bohng- 
biokc in Yet when Goldsmith declared that Burke ‘ to 
paity gave up what was meant for mankmd ' he coined an 
epigram which ceitmnly ciystaUized a common sentiment, 
if it (lid not perpetuate a vulgar cnoi 

Party govemment has always offered on easy target 
for the shafts of light-thinking and coielcss critics Why 
should the nation be dcpiived, by an arbitrary line of ihvi- 
sion of tlic services, at any given moment, of at least fifty 
j)ci cent of its efficient admimstratois ? Why should oven 
the lowhost of politicians dedicate to the service of party 
such modest talents as he may possess ? 1 hose who thus 
aigue may be invited to reflect on the comcidence, fre- 
quently noticed, between the disintegration of parties and 
* Dt’.'.itfaUon on Parltts, Lijtloi I 
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the alleged decadence of the parhamentary principle 
Whether it may not be more than comcidence , whether 
the phenomena may not be logically related as cause 
and effect, are questions which will demand consideiation 
m the course of this chapter But this much is certam 
the parhamentary S3rstem, nay the whole pimciple of 
lepiesentative democracy, has fallen on days which 
are difficult, if not actually critical Tlic lapid develop- 
ment m tlie means of communication , the marvellous 
oigaiiization foi the supply of mfoimation, if not of mtclh- 
gcnce, the exfension of the paihamentaiy franchise, and 
the diffusion of education , the incieasmg subordmation 
of pohtics to economics , the substitution of \ ocation for 
locality as tlie bases of association , — all these have, as 
already indicated m preceding chapteis, tended towards 
the weakening of the repiesentativc pimciple and the 
substitution of methods appiopiiate to a moi e duect form 
of dcmociacy The Press, the platform, the tiade union, 
and the caucus have unquestionably done something to 
decentralize political activity and to transfer discussion 
from Westnunstei to the constituencies, be they local or 
vocational Simultaneously with tlie opciation of these 
and similar tendencies, theie has been delivered a detei- 
mined assault upon the theory and practice of party 
government Nor are the leasons umntelbgible Patty 
allegiance, if earned to excess, may easily obscure the 
claims of patnotism Concentration upon tlie business of 
vote-catchmg may tempt party leaders and paity managers 
to ignoie or to postpone the Ingher call of country Plainly, 
this IS a weakness mcidcntal to, if not msepaiable fiom, 
party government, and it is one whose msidious growtli 
must ever be closely watched and guaidcd agamst by 
patriotic statesmen The momentous question is, whetlicr 
the predisposition to this malady is sufficiently seiious to 
invalidate tlie claim which is preferred on behalf of the 
paity system, and to justify the attempt to eradicate a 
growth whidi may become so mahgnant as to poison the 
whole body-politic 
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A bnef historical retrospect may help towards an 
answer to a q^uestion, at all times of speculative mteiest, 
and to-day of special and msostent significance 
The The revolution of 1688 m effect transferred sovereignly 
from the Crown to Parhament, or more strictly to the King 
of Pariia- m Parhament , but Parliament as then organized found 
Gov^ Itself unequal to the discharge of its new responsibilities, 
ment Pass laws and impose taxes it could, but how was it to 
cany on or to supervise the day-to-day work of adminis- 
tration ? John Pym, with the insight of real statesman- 
ship, had half a century earher pomtcd the way to a solu- 
tion of the problem Let the Kmg choose as counsellors 
and mimsters those whom Parh a ment may have cause to 
' confide m ’ There only lay the way of escape from the 
dilemma which had confronted the Stuart longs and their 
paihaments But Parhament, though eager to play a more 
unportant part in pubhc affairs, was obviously m doubt as 
to the precise part it was to play, and as to the actual 
means by which it was to assert the new authority it 
claimed The tactlessness of James and the vaganes of 
Buckmgham led Parhament to reassert the doctnno of 
ministerial rcsponsibihty, and from that doctime to ad- 
vance to the pimaple that the Legislature should control 
the Executive 

Party How should that control be exercised "> The solution 
problem was, as we have shown, found m 
essenuai the evolution of the Cabmet A small committee, com- 
wOTiang posed of members of the Legislature, agreed on certain 
of Rspre- principles of government and on the mam hnes of pohey , 
wilhng to accept collective lesponsibihty foi the admmis- 
“aoy trative acts of colleagues , umted in suboidmation to a 
common leader , at once servants of the King and answer- 
able to Parhament— heiem was discoveied a device for 
reconcilmg the histone position of an hereditary monarchy 
with the advancmg claims of a Legislature, m part elected, 
but largely nommated by a tenitonal ohgarchy But the 
new mechanism did not work easily until the Legislature 
had oigamzed itself on party hnes Veiy slowly was it 
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perceived that more or less organized parties were essential 
to the smooth and efficient working of parliamentary 
government. Representative democracy as first elabo- 
rated in Englajid rests upon a dual foundation ; a Legisla- 
ture which shall represent and be responsive to the wishes 
of the electorate ; and an Executive responsible to the 
Legislature. This twofold responsibility presupposes or- 
ganization alike in the constituencies and in the repre- 
sentative assembly. On what hnes is such organization to 
proceed ? 

‘ Idem sentire de repuhlica weis with them (" the best patriots 
in the greatest commonwealths ’’) a principal ground of friend- 
ship and attachment ; nor do I know any other capable of 
forming firmer, dearer, more pleasing, more honourable, and 

more virtuous habitudes Party is a body of men umted for 

promotmg by their joint endeavours the national interest upon 
some particular principle in which they are all agreed. For my 
part, I find it impossible to conceive that any one believes in 
his own politics, or tliinks them to be of any right who refuses 
to adopt the means of having them reduced into practice. It 
is the business of the speculative philosopher to mark the 
proper ends of government. It is the business of the politician, 
who IS the philosopher in action, to find out proper means to 
tliose ends, and to employ them with effect. Therefore, every 
honourable connexion avow it is their first purpose to 
pursue every just method to put the men who hold their 
opimons into such a condition as may enable them to carry 
their common plans into execution, with all the power and 
authority of the State. As this power is attached to certain 
situations, it is tlieir duty to contend for these situations . . . 
men thinking freely will, m particular instances, think differ- 
ently. But still as the greater part of the measures which aiise 
in the course of pubhc business are related to, or dependent on, 
some great leading prmciples in govermnent, a man must be 
pecuharly unfortunate m the choice of his political company 
if he does not agree with them nine times out of ten. . . . Tlius 
the disagreement will naturally be rare ; it will be only enough 
to indulge freedom without violatmg concord or disturbing 
arrangement. And this is all that ever was required for 
a character of the greatest uniformity and steadiness in 

3870-2 P f 
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connexion How men can proceed without any connexion at 
all, IS to me mcomprehensible ' 

In this classical passage Burke has for all tune piesented 
the apology for paily government Ongmally indited 
with a view to the contcmporaiy situation, shicwdly 
thrusting at the weaknesses of conspicuous individuals, 
and relentlessly analysmg the distempers from which in 
1770 the body pohtic seemed to be suffermg, the Thoughts 
on the Causes of the Present Dtscontetiis contauis reflections, 
profound m their sagaaty, and of endurmg value But 
this reference to Burke anticipates the sequence of the 
argument 

The Various pi ecise dates have been assigned to the use of the 

°E^ish liistonc paities which, unda one designation or another, 
Parties have, for nearly thiee centuries, confronted each othei m 
England Hallam traced the ongm of Whigs and Tones 
to the struggle over the Exclusion Bill in 1679 A more 
recent wnter discovers the rise of parties in the ecclesias- 
tical divisions which manifested themselves m Parliament 
afta the passing of the Act of Uniformity undei Ehzaheth 
' The foimation of sects consequent on this division,' he 
wntes, ‘ by umtmg m groups the adherents of the various 
rehgious pei suasions, created the first pohtical and paiha- 
mentaryparties m England ' ^ In truth, the real genesis of 
the party system is to be found m the prolonged and acn- 
monious debates of the fiist sessions of the Long Parha- 
ment It was then that the two histone parties first began 
to define their position Roundheads and Cavaheis were 
the predecessors in title of Whigs and Tones, of Liberals 
and Conservatives fhe Whig party descends gcncncally 
fiom the Puritans who, m 1640, ranged themselves under 
the leadership of Pym and Hampden against the ‘ Court ’ 
and the Laudian Bishops , the fons et ongo of modem 
Toryism may be discovered in the party, consistmg for the 
most part of devoted adherents of the Anghcan Estabhsh- 
ment, who were reluctantly compelled, by the mcreasmg 
violence of the Puntans, and the 'Root and Branch' 

‘ Redlidi, PmhatMtAary Procedure, 1 33-4 
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attack upon Episcopacy, to espouse the cause of the Stuart 
monarchy. The first ' party ' division in the modem sense 
was taken on the Grand Remonstrance (22-3 November 
1641). Pym carried his Remonstrance by 159 votes to 
148, and Falkland, who led the opposition to it, was in 
consequence unwiUingly obliged to accept the full responsi- 
bility for his action on that critical occasion, by takmg 
office as Secretary of State and the virtual head of a 
' Royalist ’ Ministry. In those debates, m that division 
and Its consequences, the party system originated.^ 

After the Restoration parties began to define themselves migs 
more and more distmctly, and the adoption, about 1679, 
of the labels ' Whig ’ and ‘ Tory ’ clinched the matter. 

The actual names were as senseless and irrelevant as nick- 
names commonly are, but thenceforward, as Sir W. S. 

Gilbert taught, every Englishman bora into the world was 
the destined occupant of one of two camps ; he was either 
a little Liberal or a Uttle Conservative. 

Meanwhile, Philosophy came to the aid of party politics. Hobbes 
Hobbes, in The Leviathan (1651), so manipulated the doc- 
trine of the ' Social Contract ’ as to make it serve as the 
basis of that principle of the Royal Prerogative which lay 
at the root of the Stuart theory of Government. The 
Tories of the Restoration period imbibed the doctrine, and 
found in it an apology for the dogma of ‘ Non-Resistance '. 

John Locke, similarly saturated with the principles of the 
' Social Contract ’, gave to those principles, in his Treatises 
on Civtl Government (1691), anew interpretation, which sup- 
plied for tlieWhig theory of limited monarchy a sufficient 
philosophical apology. ' Kmg James II having endea- 
voured to subvert the Constitution of the Kingdom by 
hreaMv^ the original contract between King and People . . . 
the throne is thereby vacant.’ So ran the famous resolu- 
tion passed by the House of Commons on 28 January 1689. 

It re-echoed the doctrine preached by Locke, and the 

* S R, Gardiner prefers the division of the 3th of February 1641 
upon the question of tlie abohtlon of Episcopacy of England, 
ix 281). There is not much between us ; but my date is more strictly 
pohticd. 

F f 2 
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Treatises of Locke consequently became the political Bible 
of the eighteenth-century Whigs— the champions of the 
' glorious ’ Revolution of 1688, and the vigilant guardians 
of the settlement based thereon 

Parha- Paradoxically, however, the years immediately succced- 
mg the tnumph of 1688 exhibited Parhament, and pai ticu- 

and the larly the House of Commons, at its worst Emancipated 
from the control of the Crown, it had not yet become 
conscious of its responsibihty to the electorate Unoigan- 
ized, petulant, and oveibeaiing, Parliament, as Lord 
Macaulay observed, then began to exhibit some of the 
worst s3nnptoms of inesponsible autocracy Conscious of 
power, It manifested a cmious mcapacity to exercise it 
Anxious to mamtam a contmuous control over the Execu- 
tive, it knew not how it was to be done The evolution of 
the Cabmet, and the gradual definition of the party system, 
eventually provided the mstruments for lack of which 
Pailiament could not at fiist make full use of the victory 
it had won 

In the meantime, despite its victoiy over the Executive, 
the Legislature found itself threatened by a senous nval 
Notwithstanding the mequahties, the irregularities, and 
the anomahes of the system of representation, pubhc 
opmion was becommg a potent pohtical force Of the new 
foice thus manifested legislatois and numsteis were alike 
compelled to take account But how was the populace to 
be reached, much less rationally mfluenced ? The pamph- 
leteer stepped mto the breach Queen Aime’s leign was 
the heyday of the pohtical pamphlet The heroics of the 
Puntan Revolution had foimd natural expression m 
the epic of Milton , the reaction of the Restoration m the 
satire of Diyden The ever-widenmg electorate of the 
nineteenth century obtained pohtical nouiishment from 
daily and weekly journalism The mapient parties of the 
eighteenth century looked for mspiration — and not m vam 
—to the pamphleteers the Whigs to Defoe, Steele and 
Addison , the Tones to Swift and Atterbuiy, to Arbuth- 
not, Pnor, and Bohngbioke 
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Foi once a passing fashion secured for us a permanent 
endowment The tiansitoiy mteiests of the party leaders 
of Queen Anne’s reign for aJl time emiched Enghsh htera- 
ture Swift’s gieatest work was not, of course, done to the 
order of pohtical patrons , nor was Addison’s , but Swift’s 
Conduct of tlie Allies has been desenbed, not unjustly, as 
' the most effective party pamphlet of the century ’ It 
ceitamly did more to commend to the countiy the Treaty 
of Utrecht than all the bnlhant oiatoiy of Bolingbioke 

Yet m the evolution of Enghsh pohtics, and the gradual 
estabhshment of the party system, the significance of 
Bolmgbioke’s tempestuous and tiagic career is second to 
none Endowed with almost ever y gift essential to success 
m the parhameutary arena — ^keen of mtellect, eloquent 
ahke with pen and tongue ; with a mind nchly stoied, and 
with an immense capaatyfor work— his careei ncveitheless 
affoids a wainmg rather than an example 

‘ Loid, what a world it is and how does fortune banter 
us ’ Fortune did mdeed banter Bolingbroke Dopiived, 
by the sudden deatli of Queen Anne, of place and power, 
he took up lus pen, and the Letter to Sir William Wyndham 
(1717), Tlie Dissettaiion upon Parties (1733), and The 
Poll lot King (1749) (to mention only those woi ks which are 
peitment to the present argument) attest his mgenuity 
and his industry 

Philosophical m foim, these works are m fact elaborate 
party pamphlets They were all written with an imme- 
dute object to vmdicate Bohngbioke's pohtical position, 
to regam for hun power if not place, and to provide the 
Tory party with a pohey and a programme A brief 
expel lence of service under the Old Pieteiidei had sulficed 
to convmce Bohngbioke that it was not to St Geimaiii 
that the Tory party must look lor the means of restoration 
to power, and that then only hope lay m a frank repudia- 
tion of the Stuart cause and of tlie doctrine of Divine nght, 
upon which philosophically that cause rested The Letter 
to Sir William Wyndham, written m 1717 but not pub- 
hshed until after the author’s death, was an elaboiate 
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attempt to vindicate his ovm conduct in relation to his 
party, and his party’s policy m relation to the country. 
National m its composition and wholly patnotic in its aims, 
the Tory party had (so Bohngbroke aigued) succeeded in 
bnngmg to a close a war which, while ennching tlie Whig 
merchants, was impoverishmg the country and was no 
longer calculated to serve national interests He fiankly 
admitted that the Peace of Utrecht, foi the conclusion of 
which he was piunanly responsible, was ‘ less answerable 
to the success of the war than it might and it ought to 
have been ’ Still il was preferable to the continuation of 
a purposeless war Besides, the succession question was 
imminent and it was essential that in the cnsis which 
might ensue the hands of the Government should not be 
tied by the preoccupation of a continental war In plain 
Engli^, Bohngbi oke wanted to befree to make teims either 
with Herrenhausen oi St Germam, as party mterests 
might dictate But he was too late , the Queen’s death 
was too sudden , the Whigs reaped the reward of piepara- 
tion and promptitude , and the Tones were forced by the 
partisanship of Kmg George to put their money on the 
Pretender The fiasco of 1715, inevitable m view of the 
circumstances disclosed by Bohngbroke, ought, he aigued, 
to cure the Tones of any furthei leanings towards Jacobit- 
ism The sole hope for the future of the Party lay m final 
repudiation of the doctnne of Divme right and in frank 
acceptance of the ' revolution settlement ’ and the Hano- 
veiian d3masty 

Whig The Tory Party was, however, slow to accept the 
cynical but sensible advice of Bohngbroke Foi nearly 
i;i5-6o half a century the Whigs wei empower Led by the great 
'revolution famihes’, dommated by the tcmtorial aiis- 
tocracy, the Whig Party had also attached to itself the 
bulk of the new ' moneyed ’ mterest, the Latitudinaxian 
Chmehmen, and all the Nonconfonnists Throughout 
the reigns of the first two Hanoverian kmgs them ascen- 
dancy was unshaken But Bohngbroke’s untumg pen 
was gi adually undetnunmg them position Walpole might 



AND THE PARTY SYSTEM ^139 

witlisland the attacks of Ttie Ct aftsman, noi was he shaken 
in his seat by the Dissertation on Parties — a pohlical tiact 
undci the thin disguise of an histoiical treatise , but The 
Patriot King, despite the superficiality of its philosophy, 
was profoundly influential in restoimg the morale of the 
party which Bohngbroke had espoused 
‘ Foi sonic yeais it formed the manual of a laige body of 
enthusiasts Fiom its pages George III derived the ai tides of 
his political Cl eed On its pi ecepts Bute moddled his conduct 
It called into bemg the faction known as the King’s Fi lends 
It undoubtedly contiibuted to bimg about that gieat levolu- 
tion which transfoimcd the Toiyism of Filnici and Rochester 
mto the Toiyism of Johnson and Pitt ’ ^ 

This passage contains a sound estimate of Bolmgbroke's 
essential service to his paity As a political leader he 
was a failiiie ‘ fluce years of eager, unwise powci, and 
thirty-five of sickly longing and unpotent regret — such or 
somethmg hlce it, will ever be in this cold, modem woild, 
tlie fate of an Alcibiadcs ’ That is Walter Bagehot’s 
caustic suminaiy of this singulai caieer, and if we have 
regard only to immediate and piactical achievement it 
cannot be regarded iis unfair Yot it is poles asunder fi om 
the deliberate estimate of the most biilhant ol Boling- 
broke’s successois in the leadeiship of the Toiy Paity 
' He eiadicated from Totyism aU the absuid and odious 
doctimcs which Toiyism had adventitiously adopted, cleaily 
developed its essential and pcimanent chaiactei, discaidcd 
jure dtinno, demolished passive obedience, thiew to the winds 
the doctimc of non-iesistancc, placed the abohtion of James 
and the accession of Gcoigc on theu light bases, and in the 
complete leoiganization of the public mind, laid the foundation 
foi the futiuc accession of the Toiy paity to powei and to that 
populai and tiiumphtmt caieci whicli must cvci await the 
pohey of an admmisti ation inspu ed by the spu it of oui fi ee and 
mcicnt mstitutions ’ ^ 

In this chaiactei istic passage the young Disiach paid ]ust 
tiibute to the influence of his predecessor 

' C Collmi,, UdlxHgbiahe and Voltaire, o 111 
' VindicaitoH of the English ConsiiMioit, p 188 
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Disraeli WRerein lay the affinity between these two eminent 
ii^bro^ ' schoolmasteis of the Tory Party ' ? It is not far to seek 
Compare the following passages 

‘ The State is become, undei ancient and known forms, a new 
and undefinable monster, composed of a Kmg without 
monarchical splendoui, a Senate of Nobles without aiisto- 
cratical mdependence, and a Senate of Commons without 
democratical freedom ’ 

So wrote Bohngbrokc m Tlie Dasetiaiton on Parties Dis- 
raeh, in refeience to the middle peiiod of the eighteenth 
century, wrote 

' It could no longer be concealed that, by vn tuc of a plausible 
phrase, power had been transferred horn the Crown to a Parha- 
ment, the members of which wae appomted by an extremely 
limited and exclusive dass, who owned no responsibihty to the 
country, who debated and voted m secret, and who weie 
regularly paid by the small knot of great families that by this 
machmeiy had secured the peimanent possession of the King’s 
Treasury Whiggism was putrescent m tlie nostiils of the 
nation ’ ^ 

To Disiach as to Bohngbroke the ' Venetian ohgaichy ' 
was anathema In 1688 the Whigs had usurped the power 
of the State, their ascendancy was confirmed by the coup 
d’itat of 1714, and thenceforward for a good half-century 
they resisted all assaults upon the atadel of Whiggism 
The breach effected in 1770 was due partly to the dis- 
mtegiation in the work of the Whig paity— to their 
bieak-up mto family groups, to the coiruption which had 
indeed become ' putrescent ’ , partly to the persistence of 
George III, detenmned to reassert the authority of the 
Crown , partly to the detachment of the cider Pitt , 
partly to the growing influence of the unrepresented 
classes , but not least to the untiring hteroiy activity by 
which, deprived of other means, Bohngbrokc had en- 
deavoured to reanimate the spurt of his parly, and to 
provide them with a practical programme and a political 
ideal Those efforts at last fructified, when, m 1770, Loid 
> SyM, c ui 
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North came mto power and maugurated a half-century of 
vulually continuous Tory ascendancy 

That half-century (1770-1832) covered one of the most 
momentous pcnods of English history the loss of the 
Ameiican colomes , the dissolution of the fiist Empire, the 
foundation of a second , m Ii eland, the tiial and failme of 
the Giattan Paihamenl, the lebcUion, the umon, and 
catholic emancipation , the prolonged stiuggle witli revo- 
lutionary and Napoleomc France, the slow but sute 
lecoveiy after the devastations of war , the passmg of the 
old agncultural England , the emergence of a new mdus- 
tnal England , finally, and from the standpoint of this 
chaptei not least significant, the deal definition of the 
party S3^tem and the fiim estabhshment of paihamentaiy 
government In 1770 the paihamentaiy system was still 
in the balance , by 1832 the scales had qmte defimtely 
tilted, and the pimciple of lepresentalive demociacy was 
firmly estabhshed 

To this consummation Walpole had contiibuted much , Edmunc 
Pitt the youngei had contnbuted even moie The pivot 
of paihamentaiy, as opposed to presidential demociacy, is 
a Premiei From Pitt’s day onwaids England has been 
governed by a senes of fiist ministers But if Pitt left an 
impeiishable maik on the development of English Consti- 
tutionalism in its practical, admimstiative aspect, it was 
Buike who piovided foi all time the philosophical apology 
upon which that singular foim of government fundti- 
mentaUy rests Of ^ commentators upon the Enghsh 
Constitution Buiko is mcomparably the greatest He 
penetrates laithest into the lecesses of its pecuhai genius, 
and with unfaltenng sagacity and insight icveals the 
spuit which animates the working of its institutions If 
reverence be the essence of Conseivatism, Buike was the 
gieatost Conservative that ever hved He is even more 
than that , he is the ccntial figmc m the evolution of the 
party system Pre-eminent as the apologist of party 
government, Burke was at once a Whig of theWdngs, and 
of all Conseivatives the most rational and philosophical 
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That he was an infalhble guide to the solution of contem- 
poiary problems it would be rash and indeed untrue to 
aJhnn on many of the subjects which gave occasion to 
his speeches he was madequatdy mformed , but he never 
touched a question without enriching the discussion by 
reflections of permanent value 

lUustiations will readily suggest themselves even fiom 
the writings moie stiictly relevant to the subject m hand 
Take the Thoughts on the Causes oftlie Present Discontents, 
01 the Appeal from tlie New to the Old Whigs, or the Letter 
to the Sheiiffs of Bnstol In the first, Bmke may have 
exaggerated the sigmficance ol the symptoms which he 
diagnosed yet he pierced to the heait of the pohtical 
situation he pciceived that the distemper of fhe time 
aiose from tlie fact that the House of Commons, internally 
disorganized, was out of touch even with the electorate it 
was supposed to represent, and stiU more with the growmg 
force of pubhc opiraon, which had been the support and 
strength of the cider Pitt m his prime 

Burke shiank charactciisticaUy from the appropriate 
lemcdy — an extension of the franchise and a ledistnbu- 
tion of seats — although he accurately diagnosed the seat of 
the disease The remedy he prefen ed was administi alive 
and economic reform, together with a rcoigamzation of 
parties and a levival of party government 

‘ When, Ihiough the medium of this just connexion with 
theu constituents, the genume digmty of the House of Com- 
mons is resloied, il will begm to think of its old ofBce of control 
It will not suCei that last of evils to predommate in the 
countiy, men without jiopulai confidence, pubhc opmion, 
natural connexion oi mutual trust, mvested with aU the 
poweis of government ’ 

The ' fundamentals ' of the histone constitution he would 
not touch 

‘ Never will I cut it in pieces and put it mto the cauldron of 
any magician, m oidcr to boil it with the puddle of their com- 
pounds mto youth and vigour , on the contraiy, I will dnve 
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away such pietendeis , I will nurse ils veneiable age and with 
lenient aits extend a paient’s breath ’ 

That is the authentic voice of Burke genuine m his BenUiar 
hbeiahsm, passionate in his conseivatiam But for the 
gi eater part of the nineteenth century the dominant voice Liboni- 
in Englih pohtics was not Edmund Burke’s, but Jeremy 
Bentham’s Bentham it was who inspned the philo- 
sophical Radicahsm which, in combination with the per- 
sonal sui vival of Whiggism, gave to the new Libeial Paity 
a half-ccntuiy of pohtical ascendancy Foi the new 
Libel alism husser fain provided a compact and con- 
venient formula, and liom the passmg of the first Reloim 
Bill in 1832 to the passing of the thud in 1884-5 the 
continuity of Liberal lule was hardly inteiiuptcd save by 
Peel’s mmistiy (1841-6) and Disraeli’s (1874-80) The 
truth IS that the difleiences of piinaple between the two 
histone parties lessened duiing this peiiod almost to the 
vanishing pomt Peel, though he collected around him 
a gifted group, did not leconstitutc a shattered party 
Disiaeli emphatically did, and he reconstituted it on 
the basis of the philosophy ol Buike To him, as to Bmke, 
the utihtanan philosophy of the State was anathema ' in 
Older to make their politics practical, tliey arc obhged to 
make their metaphysics impossible ’ ‘ If govcinment is 
not divine,’ he said in 1868, ' it is nothing It is a mere 
allau of the pohee office, of the tax-gatherers, of the 
guard-room ’ 

The choice of a pohtical party is no doubt laigcly tem- 
pei amcntal, but the temper ament depends up on adhci ence, 
largely unconscious, to a particular theory of the State 
and the relation ol the mdividual thereto Pohtical insti- 
tutions aic tlie outwaid and visible signs of an inward 
philosophy of government The Enghsh people have in 
the course of centuries evolved a form of goverimieiit, 
unknown to the ancient world, and in the modem world 
peculiji to themselves That Constitution has, dmmg the 
last one bundled years, been extensively copied — in some 
cases wth disastrous disiegaid toi the presuppositions 
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which alone rendered its success possible in the country of 
oiigin Parliamentary Government is of all forms of Con- 
stitution the most dehcate m its adjustments and, there- 
fore, the most easily thrown out of gear Dependmg, for 
the most part, upon conventions , perpetually adaptmg 
itself to new conditions, social and pohtical, subject to 
continuous modilication m detail, it demanils horn those 
responsible foi its workmg u nc e asing vigilance, a clear 
apprehension ahke of practical conditions and of philo- 
sophical unphcations , above aU it demands a leveience, 
almost leligious in charactei, for the innei spint which has 
mspired and still informs it 

Among the practical conditions essential to the woik- 
mg of Parhamentary Government not the least important 
IS effiaent Paity organization In the home of Parha- 
mentary Government that truth is consciously or uncon- 
sciously reahzed Consequently, m England the supremacy 
of the Party system, though not unchallenged, has re- 
mained unbroken 

XTuid Its operation has, however, been compheated dunng the 

last forty years by the nse of a third Party, oi lathei of 
Sopaxa- two ‘ Thud ’ Parties m succession Fiom 1885 to 1914 
^ the lush Nationalists, led by Painell, fonned a compact 
body of some eighty members The Umomsts wcie fiom 
1886 to 1905, and the Radicals from 1906 to 1910, suf- 
ficiently numeious to ignore them , but when the two 
histone parties were moie evenly balanced— as m 1885 
and 1892-5— the Irish Party exercised a considerable, and 
from 1910-14 a dommating, influence upon the parlia- 
mentary situation 

Tho In 1906 a new poitenl appeared on the stage of West- 
SoowS^ minster A group of twenty-nine membeis, elected mider 
the auspices of the Labour Representation Committee, 
weie returned to Parhament at tlie Geneial Election of 
that year The formation of the new group was the out- 
come of a Conference (Febiuary 1900) on the question of 
direct labour representation, chUed by the Parhamentaiy 
Committee of the Trade Umon Congress, and attended by 



AND THE PARTY SYSTEM 445 

representatives of the Independent Labour Party, the 
Fabian Society, and the Soaal Demoaatic Federation, as 
weU as by trade union delegates The first-named society 
had been formed at Bradfoid m 1893, laigely through the 
efforts of Mr Keir Hardie, the Sccietaxy of the Lanark- 
shire Mmers Umon, who m 1892 was returned to tlie House 
ot Commons, as an avowed Sociahst, foi West Ham The 
Jomt Confeiencc of 1900 lesolvcd ‘ to estabhsh a distinct 
laboui group in Parhament, who diall have their own 
whips, and agiee upon their own pohcy, which must 
embrace a readiness to co-operate with any party which 
for the time being may be engaged m piomoting legislation 
in the diiect interest of labour ’ 

This new Party descends mtellectually horn Kail Mai k Piogress 
and Hem y Geoi ge, and it has ui consequence dcclai ed wai So^Oist 
alike upon the Radical capitahst and the Tory landlord 
From Mai x and his doctiine of ' smplus value ’ the hand- 
workei learnt to believe that under a system of ' wage 
slavery ’ he was peipetually exploited by that ' uncon- 
scious thief ' the owner of capital , from Geoige’s Progress 
and Poverty the landless man learned that thcie could be 
no amehoration m the lot ot the poor so long as the insti- 
tution of private pioperty in land cumbered the eaith 
and impeded the pi ogress of society The progress of the 
party which demands the sociahzation of aU the mstru- 
ments of production, distiibution, and exchange has been 
astonishingly rapid Its electoral progicss can be most 
clearly mdicated by the following table, which refers only 
to the 602 constituencies m England, Wales, and Scotland 
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In 1900-1 the Party claimed a membership of only 
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375,932 peisons, and of these only a very small proportion 
supported it at the polls By 1920 it had reached a mem- 
bership of 4.359,807— the highest figme yet touched By 
1924 it had fallen to 3.i9-1>399 — ^leflectiiig veiy closely 
the nse and fall in Tiade Umon membci ship— the Trade 
Umons having thus fai supphed nearly nine-tenths of the 
Labom Paity membership ^ 

After the General Election of 1918 the Laboui Party, 
numbering 37 membeis as against 33 non-Coahtion 
Libeials, clamied to occupy the front Opposition Bench, 
and then leadeis did m fact share it witli the Liberals In 
1922 the Socialists almost doubled then vote m the 
coimtry, as compared with igx8, and having contested no 
fewer than 414 seats, retunied to the House 142 strong In 
the election of 1923 they luithci inci cased their represen- 
tation to 191 The Liberals, impelled towards loumon by 
Ml Baldwm’s piogiainmc of Protection, numbered 159, 
and combined with the Sociahsts to defeat the Conserva- 
tive Government, which could count only on 258 sup- 
porters As a icsull of the hostile, though composite, 
majonty opposed to him, Mr Baldwin losigned, and the 
Socialists formed an admiiustiation undei the piciniciship 
of Mr Ramsay Macdonald But, dependent on Liberal 
sufferance, thou tcnuie of ofhcc was pipcaiious, and when, 
m the early autumn of 1924, the Liboial support was 
withdrawn, Mi Macdonald’s Goveimncnt was defeated 
and he appealed to the country llic electorate, tued 
,i1iVp. of coahtions and of ininoiity governmoni, returned 
a sohd phalanx of about 420 Conservatives I'he Socuhst 
representation, despite the fact tliat more seats than ever 
were challenged, was reduced fiom 191 to 151 The 
Liberals fared even worse they lost ovci 100 scats and 
appeared m the new Paihimcnt an attenuated and dis- 
umted group of only 40 mcmbcis 

It would seem then tliat m Paihament things aic once 
more tending towards the hisLoiic two-paity system, with 
only this difference that the Socialists have dispUced 

‘ 3,iS8,c»3 out ol tlio total emimeialcd dlxjvc* 
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the Libel als — ^whether permanently or not only the future 
can tell— as ' His Majesty’s Opposition ' ^ 

Such an Opposition, always providing the nucleus of an ' Hu 
alternative Goveinment, is the natuial coiollary ol the 
evolution of Party Government Its existence coriesponds, tion’ 
moieover, to a deeply rooted instmct m the intellectual 
and social equipment of the Enghsh people The national 
love of games emphasmes the idea of iivalry between 
opposing teams The same spuit has long smcc mani- 
fested itself m pohtics The Red Rose and the White wei e 
sjmbols of opposmg pohcies even more than of hostile 
dynasties Cavaliei and Roundlicad, Jacobite and Hano- 
veiian, weie the lutural ancestoia ol Tory and Whig, 
Conseivativc and Liberal 

Between the latter paities dillei cnees wcie not, however, ' Pimda- 
fundamental They might difler as to the expcihcncy of 
a paiticular pohey, but down to 1867 the paihamentaiy Circnm- _ 
contests were fought out between men who, though 
labelled lespectively Tones and Whigs, aU belonged to the 
same social class, had been educated in the same schools 
and umversities, had been feUow officcis in tlic same 
regiments— in hne, represented broadly the same goncial 
outlook upon hfe The appearance first of a strong party 
of Insh Separatists, and, later, of a stiH stronger party of 
British Socialists, has brought about a transfoi matron m 
the pohtical scene Between Conservative and Socialist 
the difference is not a diffeience in methods of admimstia- 
tion it goes down to the loots of social hie and economic 
organization They differ, m Cromwell’s phrase, not on 
' Circumstantials ’, but on ' Fundamentals ’ — on pnnaples 
which affect the ultimate construction of soaety 

CiorawcU held that agreement on ‘ Fundamentals ’ was 
essential to the success of parhamentaxy government The 
lack of such agreement brought disaster to his own 
expenments in that difficult art Whetliei fundamental 
differences wdl once agam lesult in the breakdown of 

' The coming of llus phrase is uimmonly albibntod to John Cam 
Hobhouso, and is dated about 1830 
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parliamentary government, or whether, as is more hkely, 
some basis of reconciliation is evolved between creeds 
which, in terms at least, are diametncally opposed, tune 
alone will show In the Umted States ot Amenca the 
economic problem has been, to a large extent, solved by 
the diffusion of capital among the wage-eamei s Diffusion 
has gone much farthei even m England than is commonly 
suspected A clearer appiehension of basic economic 
principles may be expected to follow on a widemng of 
piactical expenence of propiietorship But, be these 
tbmgs as they may, the party system will disappear only 
with the decadence of pailiamentaiy government Of 
such decadence there are mdeed S3miptoms already in 
countiies where the essentials of party government have 
never yet been adequately appreciated In England, on 
the contraiy, the portents, despite what has been said 
above, are distmctly favourable Even a brief taste of 
ofBaal responsibility has wrought a maiked change m the 
attitude of the Socialist Party towaids representatve 
institutions The principles of S3mdicalism and ol Direct 
Action still have them apostles, and should those piinaples 
obtain wide acceptance parliamentary government would 
obviously be doomed , but the signs of the times, so far 
as it IS possible to discern them, do not poml in that 
direction 

Ejrtra- The organization of pohtical parties now extends far 
beyond the walls of Westminster If the development of 

Party parhamentaiy government has earned with it the corollary 
of party organization m Paxhament, the extension of the 
suffrage has necessitated similar organization in the con- 
stituenaes The term ‘ Caucus ’—if not the thing itself— 
was, however, an importation from a country which, 
though frankly demoaatic, has never adopted the parha- 
mentaiy type of democracy Paity organization was 
fiom the earhest days of the Republic far moie elaborate 
m the Umted States than it has ever been, until quite 
recently, in England Wheels withm wheels have given 
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impetus to the ‘ machme ’ which, in turn, has dominated 
political hfe m that country But the history and orgam- 
zation of Amencan parlies must not be permitted to detain 
us For then detailed operations reference must be made 
to the great monograph of Ostiogoiski,^ and foi a general 
view of the importance of party organization in America 
to the classical works of Bryce 

Until after the passing of the fust Refoim Act (1832) Recent 
there was httle extia-parhamentaiy oigamzation in 
Enghsh pohtics The boiough constituencies contained 
few electois , they well knew the market value of a vote, 
and, wheic they were fiee to vote as they chose, almost 
invaiiably obtamed it Generally speaking, as we have 
seen, the boroughs were the piopcity of gieat teintorial- 
ists 01 Indian Nabobs The forty-shilling freeholders in 
the counties were more independent but the aggiegate 
number of electois was so small as to lendei elaborate 
organization supeifluous 

Matters changed aftei 1832, and more rapidly aftei 1867 
Both parties began, after 1832, to form local associations 
to assist m the legistiation of voters and the conduct of 
elections In 1861 the Liberal Party started a central 
organization known as the ‘ Liberal Registration Associa- 
tion and in 1867 the Conservatives established the 
' National Uiuon of Conseivative and Constitutional Asso- 
ciations ’, in close alliance with the Party Whips and then 
central Conservative office This has contmued to be the 
central govcining body of the latter party down to the 
present tune, though to meet the changing facts of the 
electoral situation its machmeiy has been completely 
dcmociatized 

Party oigani/ation, outside Parhament in the modern rhe Bir- 
sense, really dates fiom the success of the Liberal Associa- 
tion organized, on a completely representative basis, at 
Birmingham, in the late ’seventies, by Mr Joseph Cham- 
berlain and his able coadjutor, Mi Schnadhoist Never 

» Dmmiacv and //«, OrgamsalWH of PdUical Parties, by M Obtro- 
goiski (Eng Uam ) London, igo2 
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before had party discipline been so strictly enfoiced , the 
lesult was seen m the capture of all three seats — despite 
the restiicted vole and ' minority ’ lepiescntation — by the 
Radical Paity The success of the Biiininghdin ' Si\ 
Hundred’ (as it was locally called), natmally led to 
imitation, fiist by the Libeial and afteiwaids by the Con- 
servative Party In 1877 a Conlciencc met at Biiming- 
ham which rcsultcd in the foiination ol the ' Nabonal 
Federation ol Libeial Associations ’, oi ‘ National Liberal 
Fcdeiatioii ’ For some time tins new and dcmociatically 
organized maclune existed side by side with the cential 
Liberal Association, but bcfoic long tlic newci viitually 
absorbed the older assocution 
There is now little difference between the oigamzation 
of the two oldei paities Fiom the unit of the Waid 01 
Polhng Station, thiough the local association of tlic 
Boiough 01 County division, up to the Ccntial Union or 
Federation, it is thioiighout on a icpicscutativc basis 
As the ward committee or association scuds its elected 
delegates to tlie I0c.1l association, so tlie Littci scuds them 
to the cential Council and Annual Meeting 
In almost eveiy constituency some such oigam/aLion 
exists, and generally commands the services of a full-time 
party agent Some constituencies have women ui gamzers 
as well as male agents Tlic admission of women to the 
franchise plainly necessitated an oveiUaulnig of the party 
machineiy but no unifoimity has, as yet, icsulted 
Each constituency, though amenable to advice fiom Head- 
quarters, is autonomous, and thcloc.i] aiiangcincuLs con- 
sequently vaiy In some constituencies the associations 
are open to men and women indilfciently , 111 othcis each 
sex has its completely sepaiate oiganizatioii , 111 otheis 
the two oigamzations co-operate and, foi ccitain pm poses 
(as for mstance the selection of candidates), combine 
With the enoimous extension of the olectoiatc tlie woik 
of the party agent tends to become incicasiugly impoitant, 
and consequently pohtical agency is lapidly becoming a 
regular and organized profession The agent is, as a rule. 
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the seivant of the local organization, though occasionally, 
where local organization is embryonic or non-existent, an 
agent is appointed and paid, wholly or paitly, by the 
central oiganization of the party The Labour Paity, 
more frequently than the older parties, contnbntes to the 
salaiies of agents The lelations ot the agent with the 
member or candidate aie necessarily dose and confidential, 
and the latter, therefore, is frequently consulted as to his 
appomtment, and often conliibutes, diiectly or indirectly, 
to his salary The paity agent commonly acts also as the 
election agent of the selected candidate but not neces- 
sarily , for tlie latter appointment is a legal one and must 
be made on the sole nonunation of tlie candidate The 
functions of an election agent aic highly lesponsiblc, deh- 
cate, and even dangerous and canidales sometimes 
prefer to act as then own agents, as they aie legally 
entitled to do Such a couise may curtail then legal 
liabihties, but it must mcrease a strain which is, m any 
case, exceedingly seveie 

The pnmaiy piupose of all local oiganizations is, of Funchow 
couise, to achieve, and havmg aclnevcd to mamtain, a or^m^ 
majoiity in the consbtucncy, and so to return the selected tions 
candidate of the party to Poihomcnt Tlus puipose they 
seek to attain in tluec main ways fiist, by constant 
attention to the legistei of parhamcntaiy and local govern- 
ment elcctois, secondly, by the holding of periodical meet- 
ings, the issue of ‘ litcratuic ’ and other means of propa- 
ganda , and, not least important, by the selection of 
smtable candidates both for paihamentary and local 
elections 

With local-government dcctions— for County, Municipal, Pariiea 
District, and Paiish Councils — ^this chapter cannot concern 
itself , but incidentally it may be said that theie is an 
incieasing tendency, despite all protestations to the con- 
trary, to run sucli elections on strict party hnes Tins is 
much less true of rural than of uiban districts, but the 
socialist challenge to the fundamentals of society has 
greatly emphasized a tendency already sufficiently notice- 
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able As a result, the orgamzafaon of local elections tends 
to fall more and more mto the hands of local pohtical 
associations and their professional agents, to whose duties 
they constitute a serious addition 
lha The pieparation of the Register is by the Act of 1918 
^epatw committed to an official Registration Officei — the Clerk 
to the County Council and the Town Clerk for counties and 
boroughs lespectively— whose duty it is to prepaie and 
pubhsh a complete register of qualified clectois m the 
spnng and autumn of each year Formerly this duly was 
performed, in some cases rather neghgently, by the over- 
seers, whose woik was revised in peiiodical courts held by 
hamsters spcaaJly appomted foi the pmpose Party 
agents were accustomed to appear before the ' Revising 
Bamstei and pi ess 01 resist the claims of the parti- 
sans of their respective parties This, indeed, constituted 
<1 considerable part of the agent’s woik, and he still pei- 
lorms it, though under circumstances which have gieatly 
diminished both his labour and his responsibihty, despite 
the fact that there are two editions of the legister in the 
year mstead of one ^ The offiaal preparation of the lists is 
far more thoiough and systematic than it used to be , 
yet the agent’s function is not, even yet, superfluous 
Piopd- Much more important, however, and mu^ more con- 
tinuous, IS the work of ' educating ’ the electorate in the 
pnnciples of the several parties This woik is done paitly 
by holding meetmgs, formal and informal, partly by 
the circulation of party ‘ literatrae ’, partly through the 
medium of the local press, largely m the local clubs, and m 
coimexion with every species of entertainment from a 
whist-dnve to a dance AU parties have, in this last 
respect. Mowed the lead of the Pnmiose League, an 
elaborate organization, founded m 1883 by Loi d Randolph 
Churchill and his colleagues of the ‘ Fourth Party ’, to 
perpetuate the memoiyand the pnnciples of LordBeacons- 
field Dended for its fantastic levii^ of neo-chivahy — 

* Again reduced to one by the Economy (Miscellaneous Provisions) 
Act, 1926, 16 & 17 George V, c 9 
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its hierarchy of Giand Masters and Ruling Councillors, 

Kiughtb, and Dames, its banners and orders and decora- 
tions — the Piimrose League has nevertheless taught the 
organizers of all paities lessons which they have been 
qmck to learn, namely first to a^ract an audience, then 
to amuse it, and finally to %nsirucl it Easici social inter- 
course between aU classes was one of the piimaiy aims of 
a League which has now a record of forty ycais' work 
behind it Denounced by opponents as the ‘ exploitation 
of snobbeiy’, it has largely justified the hopes of those 
far-sighted Tones who peiceived that the rapid extension 
of the electorate necessitated the adoption of new methods 
of political persuasion 

The Prmme League is, however, only one among many Auvliaiy 
auxiliary orgamzations winch have been established to 
piomote one or more of the objects dear to the several lions 
parties The Conservative Party cnjojrs Hie help of the 
' Junior Irapenal League ’, the ' Young Conseivativo 
Association ’, the ' Association of Conservative Clubs ', 
and many similar assoaations The Libetal Pai ty has the 
‘ Eighty Club ' (a counterpart of the Conservative ‘ United 
Club’) the ' Union of Univeisity Liberal Societies’ , the 
‘ National Reform Umoii ’ , the ' National League of 
Young Liberals ’ , tlie ‘ Liberal Research Department ’ , 
and sunilar oigamzations The Conservatives have their 
‘ Philip Stott College ’, a fine country mansion m North- 
amptonshire, dedicated by the generosity of Sii Philip 
Stott to the pohtical education of Conseivativo workers 
The Liberals organize their peripatetic ‘ Summer Schools ' 

The Socialists have then still more lughly organized 
‘ Labour Colleges ’ 

This rapid, and far from exhaustive, enumeration at 
least pomts to the amazing mciease of educational and 
propagandist activities, among all pohtical parties, in 
recent years The work is done paitly by volunteers, 
partly by paid woikeis It is said— and greatly to then 
credit— that in the Sociahst Party every individual mem- 
ber is a voluntary piopagandist, and Iheir opportunities 
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ioi propaganda are in some obvious respects vastly 
supeiior to those enjoyed by the older parties 
Labour- The organizaton of the Laboui -Socialist Party differs 
substantially from that of Liberals and Conservatives It 
Oigani- IS at once more iigid and less uniform Discipline (as, foi 
zation jjj selection of candidates and in control ovei 

the action of members) is much moie strictly enfoiced , 
but on the othei hand local oiganization is much less com- 
plete Only in about one-fifth of the constituencies is 
theic at present (1925) a regular party agent , though in 
some thirty-five other constituencies there is an agent 
appomted by one or other of the vaiious ' alfiliated 
organizations ’ ^ It is proposed that candidates for ap- 
pomtment as agents shall be suitably trained and examined 
and shall be engaged under a regulanzed foim of agree- 
ment between the Divisional Labour Paity, as the employ- 
ing body, and the agent The proposed scale of 1 craunei a- 
tion for Labour Party agents is £260 per annum (111 
addition to necessary expenses), with aimual increments 
of £10 up to £310 This scale does not mateiially diffei 
from that obtaining m the other parties, though the 
maximum salary paid to Conservative agents is consider- 
ably m excess of the latter amount 

Like the older parties the Laboui Party has its cential 
office, under a National Agent, who is assisted by the 
chief woman officer and an appropriate staff The Central 
Office is m close touch with the party m Paihamcnt, tlie 
connexion bemg mamtamed by the appomtment of the 
Secretary of the Labour Paity* as Clue! Whip in the 
House of Commons Great Britam is mapped out into ten 
Districts (the Umversities forming one), each under its 
own organizer, while the base of the pyramid is f 01 mod by 
no fewei than 3,130 divisional and local Labour P litres 
and Trade Councils Out of the 602 constituencies in 

* Report of the Tmnty-Ptflh Attmtal Conferenoo of iho Labour Party 

(1925). PP 327 

* Ai piesent the Right lion Ailhui IJentleison, M P , lalo Sociotoiy 
of btato for Home Affairs, to vrhom the wtitu wishos to ocknowlizigL 
hib obhgations foi information courteously aifoidod 
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Great Bntaiii there aie now only two m which some foim 
of Laboui Party organization docs not exist 
For hnancial sustenance the paity depends not, like the Finance 
older parties, on the contributions of a comparatively 
small numbei of wealthy mdividuals, but on ' affiha- 
tion fees ’ paid by societies affihated to the Laboui Party 
In the yeoi en^iig 31st Decembei 1924 the fees Irom 
local Laboui Parties and Tiade Councils amounted to 
^£1,189 15s 4^ , and fiom Trade Unions and Socialist 
Societies, £36,079 los id Of affiliated Sociahst Societies 
there are only seven, and of these only the Independent 
Labour Party, which chums 30,000 members, has a mem- 
bership of over 2,000, while three do not exceed 500 It 
will be seen, therefore, that the Trade Unions aie still, as 
they have been fiom the first, the backbone of the Labour 
Paity The membership of the latter uses and falls with 
the membership of the foiincr, and the value of theu 
support may be judged from the fact that m fourteen of 
the largest Trade Umons, with a total membership of 
over 1,800,000, only 43,430 individuals claimed exemption, 
under Ihc Trade Union Act of 1913,^ from the pohtical 
levy The votes cast for the several parties at Parlia- 
raentaiy Elections compel the mfcience that there me 
many thousands of Trade UniomsLs who vote Liberal or 
Conservative, but who cither do not realize, or do not 
think it expedient to exciase, the nght to exemption 
which they possess and might enjoy under the Act of 1913 
Fuithei discussion of this pomt might, howcvei, lead to 
entanglement in current controversies, such as are quite 
outside the scope of this woik 
Ihe immediate object of all pohtical oigariuations is, 
as aheady stated, the return of members of Parliament m "WTups 
sympathy with the several parties controlling them To 
this end the most impoitant step is the selection of 
smtdble candidates In former days this selection was, 
to the last degiee, haphazard A local magnate or his 
noinmee would be the first and most obvious choice 


3 0-3 Gcoigo V, c 30 
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Failing such a candidate the matter lestcd largely in the 
hands of the Pationage Sccretaiy to the Tieasury, a 
mmistei whose office dates significantly from 1714 This 
official has, since the eighteenth century, acted as the Chief 
Whip of the party in powei, and his multifarious, dehcate, 
and exacting dufies call foi peisonal qualities not always 
found m combmation m common clay But not out of 
common clay is the ideal Whip made He must know all 
the members of his party and all that can be known about 
them , their idiosynciasies, their habits, then weaknesses 
(if they have any), and the ambitions (when they exist) of 
their faimhes His hand must be of iron, but the velvet 
glove must be habitually woi n and laicly doffed He must 
be strong as adamant, but tactful and conciliating , slow 
to, but not incapable of, wialh He is the chief liaison 
officer between the Prune Minister and the Cabmet on the 
one side, and the rank and file of the paity on the othei 
The confidant of the former as regards pohey and proce- 
dure, he must judge how much he can safely confide to the 
latter 

Candi- Foimeily mastei of the machme, both in and out of 
dates Parliament, the Chief Whip shaies his extia-pailiamentary 
functions with the Chief Agent 01 Orgam^er and the 
Chauman of the Party ^ Extra-parliamentary organiza- 
tion has, mdeed, become so elaboiate of late that the 
functions have now been largely dilfeientiated, though the 
connexion must, unless party disaster is to ensue, be both 
closely and continuously mamtained Commumcations 
with the constituencies, the duection ol propaganda, and 
the arrangement of paity meetmgs are now inamly in the 
hands of the central office In particular, ' Hcad-quaiteis ' 
IS, in the last resort, responsible foi the provision of candi- 
dates Central control, m this matter, has been earned 
faithest by the Labom Party, least far by the Conseiva- 
tives Every candidate recognized by the Labour Party 

' litles and, to a leas extent, the articulation of functions diHei m tlio 
thiec parties, but not mateiiHlly, and the above description may bo 
taken to describe all thiec -with auOicient accuracy 
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must be approved by the National Executive and must 
foimally subscribe to the paity programme ' Who pays 
the piper calls the tune ’ Disciplme is less difficult to 
enfoice when the party officials control the pmse strmgs ^ 

In this, as in other parties, some freedom of choice is per- 
mitted to local oigamzations, but only within the limits 
piescnbed by the lules of the paity 

In the Conservative Party the final selection of the 
candidates mvanably rests with the Local Association, 
except m the few cases where no such Association exists It a 
candidate cannot be foundlocaUy, apphcationismadcto the 
Cential Office, which generally subimts two or three moie 
01 less suitable names ' Good ’ scats aic, as a lule, filled 
without any iccourse to Head-quaitcrs , for ‘ hopeless ’ 01 
very doubtful constituenaes, the Central Office gencially 
has to find both candidates and funds The same is tiue 
of the Libeial Party, but financial assistance to candidates 
IS more common in the Liberal than m the Conseivative 
ranks Sociahst candidates are geneially financed by the 
party eithei fromlocaloi homcenhal funds, inlargestpart, 
as already indicated, iiom the funds of the Trade Umons 

The relations between Local Associations and candidates Local 
by no means cease with the election of the latter to 
Parhament The payment of members, fiist mtroduced MPs 
m 1911, has undoubtedly pioduced some change in the 
status of Members of Parliament, and has tended to 
modify their lelations with theu constituencies Tlie 
latter not unnaturally look for a more assiduous perfor- 
mance of paihamcntary duties from stipendiary legislators 
than from theu unpaid predccessois , and the indepen- 
dence of membeis has unquestionably been, in some 
measure, impaucd But, in this matter, much obviously 
depends upon the financial iclations between the membei 
and his Local Assoaation When a merabei has won the 
scat without assistance horn local funds, and when, as is 

‘ Elcclion funds -uo, m the I abom as m tlie olUoi parlies, locdly 
laised, with conlribuljons of vaiying amounU from Uio centril funds , 
but it is by the Partv, local or cential, that funds are found 
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common, he also contributes largely to the upkeep of the 
local organization, he need not apprehend much mler- 
feience fiom the ' caucus ’, though he natuially maintains 
close touch with it and with the local of&cials of his paity 
Too fiequent mdulgence in mdependent action m Paiha- 
ment may, of comse, evoke a piotest from the ' caucus ’, 
and il persisted m against the wishes of the latlei may 
eventuate in a refusal to endorse the candidatuie of the 
sitting member at tlie nevt election, or even, in an extreme 
case, in a demand for immediate lesignation The doc- 
tnne of the ‘ recall ’ has not yet, however, been embodied 
in English pohtical practice, and a membei is not under 
any legal obhgation to accede to tlie demand that he 
should forthwith vacate his seat , but he may, undei 
ceitam circumstances, feel morally constiained to do so 
Should he tecl obliged, in the comse of a Parliament, to 
‘ cross the llooi ’, or in othm words to change his party 
allegiance, he would ordinarily apply loi the Chiltein 
Hundreds, and so vacate his seat * He would then be tree 
to oHer or not to offer himself for re-clcction at his dis- 
cretion But, as a lulc, such quarrels between a member 
and his Local Association are patched up until the dissolu- 
tion Disaphne, it should be added, is much stiictcr in 
the Socialist Party than m citlier of the two older parties , 
but even in the older paities a mcmbei who is finanually 
dependent upon the party is natuially under stricter 
disaphne than a mcmbei who is not, though all members 
alike are subject to the disaphne of the chvision lists 
The diaci- Those hsts were first published m 1836, and their pubh- 
inevitably tended m the direction deplored by 
Lisu Burke Even now, however, a man of chaiactci, who 
maintains coidul iclations with his constituents, need not 
and does not legaid himself as a meic delegate 
‘ Faithful watcheis ’, as Burke finely said, ' we ought to be 
over the lights and privileges of the people But oui duty, if 
^ Tht Stewardship ol the QultLm Ilundicds (on obsoloto oirice) is 
tcclmicdlly I place of profit under the Crown, the accopCinto of which 
automatically lenders a seat vacant A member cannot tochmcdUy 

‘ ruiign ' 
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wo are qualified for it as we ought, is to give them information 
and not to leceive it from them I levcrentially look up to 
the opimon of the people, and with an awe that is almost 
superstitious but to the detail of particular measuies, or 
to any geneial schemes of pohey, they have neither enough of 
speculation in the closet nor of expeiience of busmess to deade 
upon it ’ ^ 

' If,’ he said clsewheie, ‘ we do not give confidence to [the] 
mmds [of om 1 epresentatives] and a hbeial scope to then 
undeistandmgs , if we do not permit oui membeis to act upon 
a ocry enlaiged view of things , we shall at length mfaUibly 
degrade om national representation into a confused and 
scufflmg bustle of local agency ’ ® 

Such scntimonts may sound liaishly in the eais of 
modern electois Conditions have fundamcntidly altcied 
since Buiko’s day , yet, despite mcreased pubhcity, despite 
the development of means of commumcation, despite the 
logular and almost continuous mtercouise between mem- 
bers and then constituents, Buikc’s ideal lemains tiue, 
and the raoie enhghtened the constituency the less will il 
seek to hampci in the detailed dischaigc of his duties a 
membei to whom it has leally given its confidence A 
membci owes to his constituency something raoie than 
assiduity in attendance in Pailiament, something moio than 
icgular participation in local Junctions , lie owes to them 
tlie frmts of iipe experience, of speciahzed study, and of 
balanced judgement This, ratliei than the other, wise con- 
stituents wiU look for, and, if foithcoming, will appieciate 
Yet the pMosophei who was most insistent in his claim a 
foi the peisoiul independence of Membeis of Paihamcnt 
was also most emphatic in commendation ol the system of 
Paity Government But that system piesupposcs, as we 
have alieady aigucd, agreement upon fundamentals A 
foicign publicist, wuiting m 1907, emphasized this truth 
in a passage so sti iking as to justify quotation 
' To speak paiadoxxcaUy, England possessed and still 

‘ Spitoh on a BtU for Shorkmu^ Iht Duration of Varhamewt Worki 
(ed 182O), \ 76 CT ,4 pptd from fho New to the Old Whxgs, vi 1 16 
Spot-ch at Brutal, 1780, m ibo-i 
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possesses its system of Party Government through a Parha- 
mentaiy Cabmel, by reason of its lac^ of parties m the Conh- 
nentd saise, because it is free fiom all mteinal contests -which 
threaten national unity or attack the pohtical and constitu- 
tional foundations upon which the Government of the Kmg- 
dom rests ’ ’■ 

Must we, then, take final refuge in a paiadox ? Aic we 
to asenbe the success of Paity Goveiiuiicnt m England to 
the relative paucity of pai ties ? Foi the convei se pi oposi- 
tion theic would undoubtedly be much to bo said Dr 
Redhch would at least seem to be justifacd in asciibmg the 
relative instability of Paihamentary institutions m cer tain 
continental countiies, not maoly to the e\islence of 
diffeiences too fundamental for adjustment in a Repre- 
sentative Assembly, but also to the multiplication of 
paities and gioups Sir Comtenay Ilbcit, a particularly 
close obseivei of oui own Parliament aiy Constitution, has 
declared tlial the Cabinet system picsupposes not only 
a paity system but a two-paity system He is tlius in 
substantial agieement with the exceptionally competent 
foreign ciitic Nor can it be questioned that England has 
thus for been exceedingly foitunatc in avoiding the multi- 
plication of Pailiamcntaiy gioups ' Thii d ' paitics have, 
horn tunc to time, appeared upon the Pailiamcntaiy 
stage , moie than once they have nccessit.ited Coalition 
Ministiies , but England has manifcstod little love for 
Coalitions, and electoral picssuic has opeiated in favour 
of coalescence Tims have the traditions of Rcpiesenta- 
tive Govemraeiit been maintained, and the stability of 
Pailiamcntaiy institutions assiuwl 
Success An explanation less flattciiiig to nafioiiid comjilarency 
btupiSy suggested by W.iHci Bagoliol Wilting fiom 

Pain, in 1852 in defence of the coup d’itai of Louis Napo- 
leon, he raised the question whetlici Pailiamcntaiy insti- 
tutions weie not apt to sutooed with a stupid jicopk' and 
foundei with a icady-witted .ind vivat ions people 1“ Take 
the Romans, he said, ‘ Tliey are the gicat political people 
‘ Jtcdlicli, op cil , 1 titj 
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of history Now is not a certain dullness their most 
visible characteristic ^ ’ Compared with the mmble-witted 
Greeks where are the Romans in speculation, in abstract 
saence, in hteiaturc ? 

'Why do the stupid people always win and the clever 
people always lose ? I need hardly say that in ical sound 
stupidity the Enghsli people aie umivalled You’ll have more 
wit and better wit in an lush stiecl now than would keep 
Westminster Hall m humour foi five weeks In fact what 
we opprobnously call stupidity, though not an enlivening 
quality m common society, is nature’s favourite resource foi 
prcscrvmg steadmess of conduct and consistency of opmion ' ^ 

Wc may dismiss such sentiments as the mere ebullition 
of boyish levity, 01 evoked by characteiistic love of 
humorous paiadox , yet the youthful heresy haidencd, as 
years went on, mto something like a settled conviction 
And IS there not a gram of good sense m the sack of cliafi ? 
Raaal charactensticsprovabiallyafford dangerous ground 
for pohtical generalization , but there would seem to be 
some wairant for the conclusion tliat free institutions have 
been more successfully woiked by peoples commonly 
accounted phlegmatic in temperament than by then moic 
vivacious neighboms 

Be the explanation what it may, the fact remains that 
Parliamentary Government, with its indispensable adjunct 
of Party oiganization, has worked most contmuously and 
most successfully m the country of ongin 

‘ Lxlerary Sliidu^, 1 329 B-igdiol was only about aG at tlio time 
(1852) the Lotkri on ik TitHch Coup tPElut of 1851 weio published in 
The Inquxnr Ihey are lepublishcd in vol 1 of the Utetary Studxex, 
and well lepay ptruhal 
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' Considoi whit nation it is -wlicieol ye aie — a n ilion not beneath the 
loaeh of any point the highest that human capacity &in soar to ’ 

' Lot not Engkiid forgot hu piecedonct of teaching nations how to 
livt '-—John Mil ton 

' Wo have a f 01 m of G ov einmenl not fetched by imit ition f i om the laws 
of our noighbouiiug States (nay, we ato i ithcr a pattern to others than 
they to ub) which, bocauso m Iho adimmstration it hath lospecl not to 
the fow but to the multitude, is called a Dunoctocy ’ — Pi ua Ls 
' Many poisons m whom familiarity has bied contempt may think it 
a tiivial obsorv.ition that the Ihitish ConaUtulion, if not ( vs some call it) 
a holy thing, is ,i tlung unique and leni iikabk A srries oi undosigned 
changes brought it to such a condition, th,il satisfaction uid nnpatu nee, 
the two gieat souieos of political conduct, woie boUi leasomibly gral ilied 
under it Eoi this condition it became, not nietaphoiically, but 1 iLoi ally, 
the envy of the woild, and tho world took on all sides to copying it 
Sir IIlnsy Maine ~ “ 

‘ Iho best laws will be of no avail unless tho young oro trained by 
habit and education m tho spin! of tho Polity Arisiouu 

AT the close of a raonumcnlal woik on Engbsh Consti- Morolir- 
tulional Histoiy a gicat liibtoiian-ecclesiastic claimed the 
light to ‘ moialize ' The foregoing pages iUc neithci so 
weighty noi so lengthy as those in which Dr Stubbs tiaced 
the oiigms oi the English Pohty , yet a pimlcge similai 
to that claimed by the nuslcr may paliaps be conceded to 
one of the least, but not the least loyal, of his disciples 
The purpose of the present woik has been pnmaiily E\coh 
analytical— to expose the mechanism by which England is 
govcined, and to bimg mto clcai relief the cliaiacteiistic 
features of the English Constitution, and to do this by ^ ^ 
constant refciencc to diflerenl species of the same genus 
Tlic wilier has attempted dunng this process to prescivo 
an attitude of scicntilic detachment and impaitiahty 
But it would be disingenuous to pictend that he has not, 
thioughout a long and arduous jouiney, been sustamed by 
the conviction, deepening as his invcst^ations proceeded, 
that lus own countrymen, whethei by good foitune oi by 
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following a sure political instmct, have succeeded m work- 
ing out a system of government, admirably adapted to 
attam under the pecuhar conditions of the modem State 
the piimary enck of government order, hberty, and 
progress 

The By no means, however, does it follow that the foim of 
government first evolved in England, and desciibed 
thioughout the foregomg pages as Paihamcntary Demo- 
Tula^ but aacy, is equally well adapted to all other countries what- 
reiativo gygj. .tiie stage of development, economic, social, 01 
pohtical, they may seveially have 1 cached , nor, indeed, 
to any other country at any stage If there be one 
aphonsm in Pohtical Saence which should command 
umveisal assent, it is that its conclusions are not absolute 
but lelativc Anstotle shrewdly observed that ' pohtical 
wiiters, although they have excellent ideas, aie often 
unpractical ', and insisted that the ‘ tiuo legislator and 
statesman ought to be acquainted, not only witli that foim 
of government which is best m the abstract, but also that 
which IS best relatively to circumstances Theie is 
certainly more than one form of deniociacy and of oli- 
garchy , noi aie the same laws equally suited to all ’ ^ 
For the average State, howevei, Aiistolle himself mchned 
to the mean between Ohgaichy and Democracy , for ' no 
other is free fiom faction ' ' It is maralest that the best 
pohtical community is foimed by citizens of the middle 
class, and those Slates are hkely to be well administered 
m which the middle class is laigc and largci if possible 
than both the other classes ’ * These observations would 
seem to pomt to a mixed loim of Constitution as best for 
the average State—' foi the State is better which is made 
up of numerous elements and combmes many forms ’ 
Nevertheless, everythmg must be judged ' lelalively to 
given conditions ’ absolutely best foim theie is none 
The tiuths proclaimed by philosophy have been sub- 
stantiated by expenence Were an Englishman to suggest 
that England possesses a monopoly of pohtical wisdom, 

> PohUcs, IV 1 ‘ Ibid , IV n 8 
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and that only in the English Constitution can the secret of 
good government be discovered, he would be self-convicted 
of unpardonable arrogance. A foreign critic has, indeed, 
declared that only m England has the problem which con- 
fronts the modern State been satisfactorily solved. ' To 
restrain and guide democracy, without debasing it,’ wrote 
Montalembert, ‘ to regulate and reconcile it with a liberal 
monarchy or a conservative republic— such is the problem 
of our age ; but it is a problem which has been as yet 
nowhere solved except in England.' ^ Even in 1855, when 
those words were written, the validity of Montalembert’s 
conclusion might have been disputed ; it would be hotly 
denied in many countries to-day, and not only in those 
which have borrowed from England the model of a Parha- 
raentary Democracy. 

AHke in Switzerland and in the United States the The 
principle of Federalism is a vital and inseparable element 
m the Constitution. In the Englidi Constitution it is only 
faintly perceptible. On the other hand, the United States 
has repudiated the system of Cabinet Government, which 
is rightly regarded as a cardinal pnnciple of the English 
Polity; nor has that system been really adopted m 
Switzerland. 

Must we then conclude that Parliamentary Government, 
as understood in England, is incompatible with Federal- 
ism ? In the Commonwealth of Australia an attempt has 
been made to combine the two principles ; but the path 
of Parliamentary Democracy has not been entirely smooth 
in Australia, and, in any case, the experiment is too recent 
to justify a general or positive condusion. Meanwhile, the 
federal prmciple is as deeply rooted in the soil of America 
as is the principle of Parliamentary Government in that 
of England ; nor, despite some criticism, in each case, of 
the existing system, and notwithstanding some move- 
ments of opinion, mostly academic in origin, towards 
Parliamentary Government in America and towards 
Federalism m England, each country remains firmly, and 

' Tlie FoliftccU Future of England, p. 36. 

*870 3 H h 
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as would appear, unalterably attached to the piinciple 
which respectively dominates and diffeientiates its own 
Constitution 

Commen If our own Constitution has suffered critics it has not 
on*t^ lacked eulogists For more than four hundred years the 
English Enghsh Constitution has been almost as much an object 
of admiration to foreigneis as of pnde to Englishmen 
Philippe de Commes (1445-1509), the famous French his- 
torian, declared ' In my opimon among all the loidships 
that I know in the world, England is the one wheie the 
public good IS best attended to and wheie there is the 
least violence on the people ’ ^ 

Su John Almost contemporaiy with Commes was Sir John 
Forttscue pQ^tescue (? 1394-1476), Chief Justice of the King’s Bench 
under Henry VI, and the fiist Enghshman to analyse the 
essential characteristics of the Enghsh Constitution Sir 
Edward Coke declared that Fortescue’s famous dialogue, 
De LaudiUts Legwn Angliae, written about 1470 for the 
mstruction of Edwaid, Pimce of Wales, was woithy of 
being wiitten in letteis of gold More important, however , 
as a commentary— and the first commentary on the Con- 
stitution— is the treatise ongmally entitled Tlte Difference 
between Aholute and Ltimted Monarchy as it more parttcu- 
laily regards the Enghsh Constitution, but more commonly 
known as The Government of England This tieatise, which 
was not published until 1714, deals, as its fiist oditoi* 
explamed, with ' the most excellent and curious part of 
the law, the English Constitution ' Ihe author, he tiuly 
adds, was ' a great lovei and vmdicator of it ’ and had an 
‘ exact knowledge m aU the parts theicof ’ The piety of 
the first Lord Fortescue m no wise exaggeiatcd the erudi- 
tion or the acumen of his aucestoi, and the treatise — 
particularly as le-edited by Mr Charles Plummer— still 
possesses a critical as wdl as an histoncal value * 

Thonwia Significant than Fortesene's work was the 

Smith ‘ Memoms de Commes, Bk V, c xvui 

’ Su John Forttscuo-Akind (1670-1 ;46), a Justice ol tho Court of 
King’s Bench and afterwards first Boron Foitcscuo of Cicdan 
’ Oxford, Clarendon Piess, 1885 
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De RepuUica Anglorum ; the Maner of Governement or 
Policie of the Realm of England, -written by Sir Thomas 
Sm3d:h or Smith during his embassy to France (1562-6). 
Smith (1513-77) was distinguished both as scholar and 
statesman, having been at one tune Professor of Civil Law 
and Vice-Chancellor of the University of Cambndge, and 
at others Ambassador in France and Secretary of State 
to Queen Elizabeth. Strype, who wrote his life (1698), 
described him as ' the best scholar in his time, a most 
admirable philosopher, orator, linguist, and moralist . . . 
a very wise statesman, and a person -withal of most 
unalterable integrity and justice (which he made his 
politics to comport with), and lastly a constant embracer 
of the reformed rehgion A more recent critic has pro- 
nounced his work on The Commonwealth of England (the 
title borne by the De Republica in the editions from 1589 
onwards) as ‘ the most important description of the Consti- 
tution and Government of England written in the Tudor 
age It was that and much more. It was the first 
scientific treatise on Comparative Politics in the English 
tongue. No fewer than eleven editions of the book in 
English were published between 1584 and 1691 ; four 
editions of a Latin translation were publi^ed between 
1610 and 1641, and the work was also translated into 
Dutch and German. The treatise, according to Str3^, 
was evoked by certain discourses Sir Thomas had -with 
some learned men in France, 

' concerning the variety of Commonwealths ; wherein some 
did endeavour to undervalue the English Government in 
comparison with that in other countries, where the civil law 
took place. His drift herein was ... to set before us the 
principal points wherein the English polity at that tune 
differed from that used m France, Italy, Spain, Germany, and 
all other coimtnes which followed the ci-vil law of the Romans 
... to see which had taken the more right, truer, and more com- 
modious way to govern the people as well in war as in peace.' 

‘ A F. Pollard, ap J 5 .N.B.,mi,p. 137. The moat recent edHaon of -the 
work IS that edited by L. Alston with preface by F. W. Maitland, Cam- 
bridge Umverslty Press, 1906. 

H h 2 
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' I thuik,’ wrote the author to a learned fnend, ' when 
you have read it over, you will acknowledge that I was not 
carelessly conversant in our Country’s Commonwealth ’ 
This modest claim has been abundantly conceded by all 
who have smce attempted to follow in the path first traced 
by Sir Thomas Smith He was, indeed, conveisant in 
the Enghsh Constitution He desenbes with accuracy 
and precision the position of the Crown — its ‘ absolute ' 
authonty m peace and war , its functions as the fount of 
honour and the dispenser of patronage , its prerogative 
of mercy , and the fact that ‘ all wnts, executions, and 
commandments be done m the pnnee’s name ’ Of still 
greater interest, particulaily m view of the penod at which 
the book was wiitten, is Im insistence upon the doctnne 
of Parliamentary Sovereignty ^ 

In respect of this cardmal doctnne of the English 
Constitution the successors of Sii Thomas Smith, fiom 
Blackstone to Dicey, have had little to do save to adorn it 
Of those successors only bnef mention can here be made 
The disturbances of the seventeenth century mevitably 
produced a large crop of political pamphlets, but few of 
them can be said to have made any permanent contiibu- 
tion to political thought, or even to a bettei undei standing 
of Enghsh institutions James Hamngton's Oceana (1656) 
belongs lather to the category of pohtical Utopm than 
scientific treatises, but it contains some remarkable antici- 
pations of reforms, subsequently effected, in parhamentaiy 
lepresentdtion, in electoral procedure, and m education 
It was followed by a large number of works from the same 
prolific pen dealing with the science and art of Govern- 
ment * But to the latter no permanent value can be 
attached 

Tho It IS otherwise with the tractates — or some of the trac- 
tates — of Milton Almost aU. keenly contiovcrsial, many 
of them essentially hwK de otrconstance, they neverthc- 

‘ Soo supra, pp 29, 30, whao the specific passage is quoted 

^ 0 g The Pri,fogaitoe of Popular Government, 1659 , Seven Models of 
a Commonwealth Pohhcat Dtscoursee, i€6o 
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less contain, besides isolated passages ol supeib and 
stately eloquence, much political speculation of endunng 
value Su: Henry Taylor hazarded the opmion that our 
gicat poets have been our best pohtical philosophers, and 
that ' the poetry of this country is its duef stoiehouse of 
pohtical wisdom ’ ^ To that stoiehouse Milton certainly 
contributed, notably m the Areopagthca, while his essay 
Of Refomaiion in England contams at least one splendid 
apostrophe, already quoted, to the charactenstic e\:celleiice 
of the English Constitution, its equihbnum and balance 
of pohtical forces ® 

The model ation of the English charactei leflected m 
English institutions is lauded alike by tlie poet of the 
Restoi ation and by the most representative ol the Vic- 
tonan poets 

Such impious axioms foolishly they show, 

Foi m some soils icpublics wiU not grow , 

Our temperate isle will no extremes sustain 
Of populai sway or aibitiary reign , 

But slides between them both mto the best. 

Secure m fieedom m a monarch blest 

Thus Dryden in his ' Satue agamst Sedition’, The Medal 
Even more famihai is Tennyson’s Of Old sat Freedom, 
which 1 e-echoes the sentiment of Diyden 
Giavc mothei of majestic works 
Fiom her isle-altai gazmg down. 

Who, god-hke, grasps the tnple folks 
And, kmg-like, weais the crown 

Tuimng to scorn with bps divine 
The falsehood of extremes 

Of Bolingbiokc and Buike, the outstandmg pohtical ihoEigh- 
commentators of the eighteenth centuiy, mention has century 
been made m a previous duptei.and a passing icfeience 
will suffice for such waters as Nathaniel Bacon, whose 
Government of England (horn Seldcn’s notes) appeared m 
1760 De Lolme, however, belongs to a difieicnt category 
• CnUctd Esiays, p \u • Supra, p 150 
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Like Rousseau, De Lolme was a native of Geneva, but, 
unlike Rousseau, he conceived a warm admiration for the 
Enghsh Constitution De Lohne’s once-famous woik. The 
ConsttUUton of England . or an Account of the Enghsh 
Govetnment , tn whtch %t ts compared with the republican 
form of government and the other monarchies in Europe, was 
first pubhshed m French at Amsterdam, 1771, and four 
yeais latei m Enghsh It went through at least eight 
editions m its Englidi dress, besides several in French 
and German It is a curious fact that the preface to the 
Lettets of Junius — ^wniten not later than November 1771 
and pubhshed in 1772 — concludes with a quotation from 
De Lohne’s work (which is there described as a ‘ peifoi- 
mance, deep, sohd, and mgemous'),^ veibally identical 
with the passage as it appealed m the Enghsh translation, 
four years afterwards (1775) ® On the strength of this 
comadence was based the conjecture that the Letters 
were written by De Lolme , but, though supported in an 
elaborate argument by Di Bushby, the conjcctme was 
neva seriously entertained ® Disiaeh described De Lolme 
as ‘ the Enghsh Montesquieu ’ , Mr William Hughes 
Hughes, M P for the City of Oxford, who re-edited The 
Constitution of England in 1834, extolled it as ‘ the most 
approved treatise whidi has yet appeared on the Constitu- 
tion of England ' , while another legislator of the same 
peiiod. 111 piescntmg a copy of the work to the youthful 
Queen Maria of Portugal (September 1833), declared that 
the work ' deserved to be written in letters of gold and 
was worthy the consideration of eveiy crowned head m 
Europe ' * 

Whether this ample claim be admitted in its integrity 
or no, it is certainly tiue that De Lolme’s work possesses 
a value moi e than merely histoiical His style is vivacious 
and his observation acute Writing m the midst of the 

* The p-issage refers to tha Liboity o£ Uio Prow 
DNS sv De Lolme, xiv, pp 335-7 

° Afgumonts and tacts demonstrating that the Letters of Junius weic 
written by John Louts de Lolme, Advocate (1816) 

* X I Briscoe, MP foi East Sun ey, a/i PieXacc to edit 0X183^) 
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contest between the Mothei Country and the American 
Colonies, De Lolme can nevertheless eictol the ‘ peculiar 
stdMity of the executive power of the British Crown and 
can appreciate the ‘ advantages that result from that 
stability in favour of public hbeity ' Those advantages 
he summarizes as follows (1) The numerous restraints tiie 
goveimng authoiity is able to bear and the extensive free- 
dom it can afford to allow the subject at its own expense , 
(11) the hberty of speaking and writing earned to the gieat 
extent it is in England , (lu) the unbounded freedom of 
the debates in the legislatme , (iv) the power to bear the 
constant umon of aU orders of subjects against its preroga- 
tives , (v) the freedom allowed to aU individuals to take 
an active part m Government concerns , (vi) The stnet 
impaitiahty with which justice is dealt to all subjects , 
(vu) the lenity of the criminal law , (vui) the stnet 
comphance of the governing authoiity with the lettei of 
the law , (i\) the needlessness of an armed force to sup- 
port itself, and, as a consequence, the singular subjec- 
tion ot the rmhtary to the civil powei These advantages, 
De Lolme justly observed, aie peculiar to England , nor 
was he slow to perceive that ‘ the attempt to imitate them, 
or tiansfer them to other countnos, without at the 
same time transfening the whole oidci and conjunction 
of circumstances in the Enghsh Government, would prove 
unsuccessful ’ 

De Lohne has a further claim to honourable mention as 
the hneal predecessor of Bagehot, Dicey, Boutmy, and 
Gncist His Survey is mdeed more comprehensive than 
that undci taken by any of these latei commentators, and 
is hardly less hvely than Bagehot’s He anticipates 
Boutmy in his insistence upon the significance to be 
attached to the piccocious centrahzation of the English 
admimstrative system, and he emphasizes, hardly less 
strongly than Dicey, the doctrme of Parhamentary Sove- 
reignty and the importance of the Rule of Law ' The 
basis of the Enghsh Constitution,’ he AAnites, ' the capital 
principle on which aU others depend, is, that the legis- 
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lative power belongs to Parliament alone,’ but he is careful 
to add ' The constituent parts of Parhament aie the 
King, the House of Lords, and the House of Commons ’ ^ 
Sir Heie, and elsewhere, De Lolme was evidently indebted 
m no ordinary measure to Blackstone's great work, the 
stone first part of whidi was pubhshed m 1765 Blackstonc, 
like other umversity teachers since his day, appears to 
have suffered from piracy Imperfect reports of his lec- 
tuies had got into circulation and some had fallen ‘ into 
meicenary hands and become the object of clandestme 
sale ’ ® Smee this piracy determined Blackstonc to pub- 
lish his famous Coimnentanes, we can scarcely regret it , 
noi could Blackstonc, as the sale of the book is smd to 
have bi ought him about £14,000 

The eaiher portion of the book, which deals mainly with 
what we now know as the Law of the Constitution, con- 
tains a superb vindication of the ' vigoui of oui free 
Constitution ' the executive power lodged in a smgle 
person, the ongin and nature of the Royal prerogative, 
the legislative sovereignty of Parhament , the distnbu- 
lion of legislative powet between King, Lords, and Com- 
mons , the hberty of the subject and his ficc enjoyment 
of personal security, of personal hberty, and of pnvate 
property , the legular administration and fice couise of 
justice m the Couits of Law , the delicate cquihbiium 
of the several forces within the Slate — all this has now 
become the commonplace of criticism and commcntaiy , 
but to Blackstonc belongs the credit of havuig been the 

» p so (ed 1834) 

* I am far from suggesting that Do Lolmo's hands wore inurcoruusr, 
or the sole of his book ' clandestme ' But still loss can I endorse oi evon 
undorstand Bentham's sneer at Blackstone ' It is Lo a foiugnoi wc 
were dcstmod to owo the host idon that has yet boon given of a subject 
so much our own (the British Constitution) Oui authoi (Blackstone) 
has copied , but De Lolms has thought ' Frastnenl on Government, 
c ui, ^ zxi The dates entmly contradict Bentheon’s venomous sugges- 
tion , De Lolme's book, os we havo scon, was first published m hronch 
m 1771 Blackstone was lecturmg on the subjoct at Oxioid fiom 1733 
onwards, if not earlier, and the Jhst pait of the Coinmentartu was 
actually published in 1765 

“ 1 37 (all the rofuonces aio to the edition of 1844) 
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fizst to analyse, systematically and adequately, the legal 
pnnciples on whidi the Constitution rested 

Not that Bldckstone’s analysis remamed exempt from Jeremy 
criticism Of his critics the most caustic, perhaps the 
most captious, was Jeiemy Bentham Bentham, while ad- 
mittmg that Blackstonc ' fiist of all institutional wiiters, 
has taught juiispiudence to speak the language of the 
scholai and gentleman ', bitterly denounced his mtolerance 
and deiided his superficiality 

' His hand was framed to embellish and to coriupt eveiy- 
tlrnig it touches He makes men think they see m order to 
pi event then seeing He is infected with the foul stench of 
mtolerance In him eveiy prejudice has an advocate, and 
every professional chicanery an accomplice He cames the 
dismgenuousness of the huchng advocate into the chair of the 
professor ’ ^ 

Bentham's specific answei to Blackstone was conlamed 
m the treatise entitled A Fragtmt^ on Government or a 
Commmt cm tJte Conmeniarm, betng an Examination of 
what ts delivered on the Subject of Government in General in 
the Introduction to Sir William Blachstone's Commentaries , 
with a Preface in which ts given a Critique on the work at 
large The main object of this ' Fiagment ’, first pub- 
hshed anonymously m 1776, was to expose the capital 
blemishes of a work which not only showed m substance 
an ‘ antipathy to reformation but was also distingui sh ed 
by ‘ a genet al vem of obscure and crooked reasomng from 
whence no clear and sterhng knowledge could be denved ’ 

The tone of Bentham’s ciitiosm may be judged from these 
sentences , but the ‘ Fragment ’ was far from bemg, in 
substance, purely destructive Without gomg so fai as to 
describe it as ' a model of controvCTSial hteiature ’, we 
may agree that the book docs mark ‘ a new depaitme m 
junspiudencc ’ As J S Mill truly said, Bentham ' found 
tlie philosophy of law a chaos, he left it a science ’ He 
was a stem cntic of loose phraseology, of unverified hypo- 

* E\liaclj3 ham Bintbim’s Commonpldco Book, WorKs, x 141 
(cd 1843) 
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theses, of vague generalizations , but he was also construc- 
tive Everj^hing m Law, in Government, in Etbcs, was 
to be brought to the test of utihty ' It is the pnnciple of 
utility, accurately apprehended and steadily apphed, that 
altords the only clew to guide a man through these 
streights ’ ^ But the primary purpose of Uie ‘ Fragment ’ 
was to inculcate a mistrust of authonty and tiadition 
' Let the timid and admmng student place less conlidence 
m the infallibihty of great names , emancipate Ins judge- 
ment fi om the shackles of authonty , distmgmsh between 
shewy language and sound sense ’ * Such is the ad] ur ation 
with which the ‘ Fragment ’ concludes 
TheNma- The outbieak of the Revolution m France evoked one 
Cent^ masterpiece of pohtical literature, but to Burke’s classical 
apology for English institutions refeience has aheady been 
made, and the letorts of Sir James Mackintosh and otheis 
do not m the piesent conneuon demand notice 
tviug With the letum of peace there came a revival of the 
Wnters agitation foi paihamentary refoim In the foicfront of 
that agitation stood the great Whig statesman who em- 
bodied his views m books of some pohtical signihcance if 
not of gieat histoncal value Loid John (aftei wards Eail) 
RussoU's Essay on the Histoty of the English Government 
and Conshtutton was first pubhshed m 1821 
The biief outlme of English histoiy Irom Hemy VII to 
Geoige III has no special interest, but the analytical 
portions of the book, dealing with sudi topics as pcisonal 
and pohtical hbeity, the nse ol pubhc credit, party 
government, the pool laws, ate by no means without 
value Especially is this tiue of the concluding chapter 
appended to the edition of 1865, and con laming a retro- 
spect of events horn 1820 to 1864, as seen by one who had 
grown giey in the service of the State Loid Russell's 
account of the circumstances wluch attended the piepara- 
tion and enactment of the Refoim Bill of 1832, and his 
comments thaeon, constitute, mdecd, an histoncal docu- 
ment of fust-rate importance 

* FragineiU, iv xx 


' Ibid, £ms 
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Two other Whig statesmen of the penod also made then 
contnbutions to this subject Lord Biougham’s book. The 
Btttnh ConsMuUon, its History, Struchtre, and Working, 
was fiist published m 1858, as was Eail Giey’s Parlia- 
mentary Government considered with reference to Reform ^ 
Lord Biougham’s work is moie of a treatise m Pohtical 
Science than its title would suggest, and amid the scant 
literatme of this subject m Enghsh is far from negligible 
The histoiical narrative is confined to some half-dozen 
chapteis and possesses no special value the bulk of the 
book IS. howevci, ciitical and analytical, and, contairung 
the reflections of a smgulaily acute mind, will amply 
repay pciusal Staitmg with a discussion of the classifica- 
tion of governments. Brougham passes to a consideration 
of the vu Lucs and vices of mixed government, concludmg 
that the balance is wholly m favour of it No fewei than 
eight chapters are thus devoted to tlie history and theory 
of representative democracy The corner-stone of the 
structure of the English Constitution Lord Brougham 
finds — as befits so pugnacious a pohtiaan — m the doctrine 
ot ‘ Resistance ’ (c xvii), though he acknowledges that 
‘ the puie constitution of Paihament — the extended basis 
of our popular repicsentation ’ wiU ‘ always render a 
1 ecoui so to the right of 1 esistance less needful ’ The thi ee 
principal defects in the House of Commons seemed to hun 
to be its ‘ piepostciously ' large numbers (658) , the 
' want of close boroughs or some substitute for them and 
the consequent lack of any means of ' placmg gieat 
Goveinmcnt functionaiies in the House of Commons ’ , and 
the multiphcation of small boioughs — ' the haunts of 
bnbery, hotbeds of eveiy species of conuption ' — ^by the 
Refoim Bill of 1832 To cme this evil he advocated the 
division of the whole country into doctoral districts, on 
the French plan The most interesting and most signifi- 
cant pait of tile woik is contained in three appendices 
(tlioie is a fomth dealing with the Government of Athens) 

‘ Ilonry, tliud Eail Gioy — son a.nd succossoi of ‘ Grey of the Rtforra 
DiU' 
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devoted to an analysis of Fedeialism and a suivey of ilie 
Governments of Holland, Belgium, and the United States 
Only at this point does Brougham adopt the comparative 
method in Political Saence 

Lord Grey, as befitted the son of his fathei, devoted his 
essay to the single topic of PaiUamentary Government, 
and d discussion of the means by which furthci icforms in 
that system could be best effected Taking as his text 
Buike's aphorism ‘ The machine of a free Constitution is 
no simple thing, but as mtneate and delicate as it is 
valuable’, he proceeded to explore the advantages and 
disadvantages of Parhamentary Government and to make 
his own suggestions foi that further reform which, though 
admittedly mevitable, he evidently regarded with con- 
siderable apprehension This mood was not by any means 
uncommon, m the late ’fifties and early ’sixties, among 
men of mtellect and education, and many were the devices 
suggested to safeguaid tlie Constitution amid the multi- 
plying dangers of ' pme demoaacy ’ Of these devices 
several— such as tlie cumulative vote, the incieascd repie- 
sentation of umveisities, the mclusion ol hfe-members in 
the House of Commons, a method of inchiect election — 
found favour with the lather doctrmaiie mind of Loid 
Grey A chaptei on Parliamentary Government m the 
Bntish Colonies has consideiable histoiical inteiest 
Homer- Among the Whig wnters ol this peiiod Homersham Cox 
deserves a passmg reference He was the author of several 
works on History and Pohlics, at least one of which, Tlie 
Bntish Commonweatth, or a Commentary on the Inslilttltons 
and Pnnctples of British Governmnt (1854), cannot, in the 
present connexion, be ignoied In some icspccls li was 
the most scientific survey of Eughsh Pohtiuil Institutions 
which had up till then appeal ed He stated, indeed, m his 
pieface that he had been unable, despite caieful inquiry, 

' to discovci any book 111 which the modern pimciples of 
the Butish Constitution are sysleraatiCtdly discussed and 
eluadated by lefcrence to the actual state and numeious 
mstitutions of oui Goveiiiment ’ My own roscaiches have 
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tended to a similar conclusion This evident deficiency 
Mr Co\ essayed to supply, and he achieved no incon- 
siderable mcasuie of success Starting with an inquiry 
into the rights and duties of Government, he proceeded to 
analyse the composition and discuss the functions of the 
Legislatuic, with special icfercnce to parhamcntary pro- 
ccduie Under the general head of the Legislature he 
included not only the Cabmet and political parties, but the 
whole apparatus of paihamentary lepresentation, pubhc 
meetings, and the Press Other portions of the work dealt 
with the Judicatuie, the Administrative System, Inter- 
national Alldii s, and Colonial Government He concluded 
witli a ]ust and temperate appreciation of the Bntidi 
Constitution, the main scheme of which he found to con- 
sist in ' mutual restraint ’ and ' leciprocal responsibilities ’ 

The most obvious weakness of the existing system was 
discovcied to he in the ' overwhelming influence of small 
coiniptible oi coerable constituenaes’, and in the conse- 
quent corruption of the House of Commons itself Athens 
and Rome pei ishcd of the same disease ' By the national 
conuption they wi ought tlieii own chains, and then the 
hand of Despotism did but fasten them on ’ (p 571) But 
in the England of the ’fifties the loot of the evil seemed to 
him to be economic ' Incomparably the most momentous 
question of English politics now is the remedy of the 
pauperism and depravity of the very poor’ (p 573) 

Admu able as tlic Bntish Constitution was it would be tame 
enough to deem it peifect when these social evils were 
leinedicd The value of Cox’s work was much enhanced 
by a copious bibliography, a feature conspicuous by its 
absence in the works of his contemporanes 
D1S1 ach’s VindicaHon of the Ei^hsh ConstiHUton (1835), Duraoii 
piccedcd by about twenty years the works of the 
wi iters ]ust noticed, and belongs to a somewhat different 
category According to Disraeh himself the dissertations 
upon oui Constitution might hitherto have been classified 
cithci as ' atdiaeological treatises 01 party manifestoes 
If we aie to accept the classification as exclusive the 
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Vitidicahm must be included among the latlei Like 
Bohngbioke’s Patriot King it was piimanly a paity pam- 
phlet, but d considerable and not unserviceable veneer 
o£ philosophy and histoiy justifies its inclusion m the 
picscnt suivcy 

Disraeh’s wrath was duected, piimaiily, agamst Ihe 
utihtaiians, with then ' anticonstitutional ' ciced, their 
' banen assertions of abstiact rights ’ and then love for 
' a pnon systems of pohtics ’ Then tendency was ' to 
form pohtical institutions on abstract pnnciples of thcoi ctic 
science, instead of pemuttmg them to spimg fiom the 
comse of events, and to be natuially cieated by the 
necessities of nations' Not thus did our forefathers 
gradually build up our Constitution ‘ They set up no new 
title they elaimed their mhentance They established 
the hberties of Englishmen as a hfe-estate, wluch then 
descendants might enjoy, but could not abuse by com- 
mittmg waste, or lorfcit, by any false or fiaudulent con- 
veyance They entailed our fieedom ’ Disraeh approved 
this as heaitily as Bolmgbioke oi Buike ' Tins respect 
for Precedent, this clmgmg to Prescription, this reveienco 
for Antiquity appear to me to have tlieir ongin in a 
profound knowledge of human natuie, and m a fine 
obseivation of pubhc affairs, and satisfactoiiiy to account 
for the permanent character of our hberties ’ (pp 15, 19, 23) 

From cnticism of the English utihtanans Disiadh passed 
on to denounce the Fiench repubheans, who in 1791 built 
then fabric upon the abstiact nghts of man and ‘ boldly 
seized equahty for their basis ' Not less conspicuous was 
the folly of that innocent monarch, Louis XVITI, who 
‘ presented his comitr3rmen with a fiee Constitution — 
drawn up in a morning ’, thus aduevmg at one stioke that 
‘ which m less favomed England has leqmred ncaily a 
thousand years for its accomplishment ' But the ' climax 
of human absurdity was reached when the ' Anglo-GaUic 
scheme ’ was ‘ gravely mtioduced to the consideiation of 
the Lazzaroni of Naples and the Hidalgos of Spam ’ 
(pp 34. 35) The ‘ Revolution ’ of 1830 m France is next 
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contrasted with the Revolution of 1688 in England, and 
with the prudent pohcy of Frederick William III when 
confronted with the demand for a ' Constitution ' in 
Piussia The Constitution of the Umted States seemed 
likely, Distach observed, to exercise over South Amenca 
the same fatal influence as that of England ovei Euiope 
aU which goes to show that ' Constitutions ’ to be of any 
value must be native-born and not impoited 

Upon this there followed a biiUiant sketch — of course 
taken fiom a special standpoint — of the development of 
Enghsh institutions, from the nso of Paihament to the 
successful stiuggle of Geoigc III agamst the ‘ Whig Oh- 
gai chs ’ Reasons ai c advanced why the Whigs ever have 
been and ever must be ‘ odious to the Enghsh nation, and 
why the pi maples of democratic Toryism — ^fiist taught by 
Bohngbroke— can alone save it ’ 

' Our soaety ', such is the conclusion reached by Disraeh, 
‘ IS tliat of a complete democracy, headed by an heieditaiy 
chief, the Executive and Legislative functions pei famed by 
two privileged classes of the commumty. the whole body of the 
nation entitled, if duly qualified, to paxtiapate m the exercise 
of those functions, and constantly participatmg m them ’ 
(p 204) 

To the pi maples thus enunaated by the young pam- 
plileteer the politician remained constant throughout hfe , 
but it is only with the exponent of the Constitution that 
we are here concerned Beneath the affectation of extrava- 
gance, and despite much partisan embelhshment, there 
yet lay in the Vtndtcatton a large residuum of sober 
1 casomng and sound histoi y Much of the solid ai gument 
was bon owed from Bmke’s Refledtom, though Disraeli 
utili/cd it to serve an immediate party end to disaedit 
the Wings, and to vindicate the daim ol the Tones to be 
a tiuly national party But the pursuit of a proximate 
puiposc does not reaUy destioy the peimanent value of 
a treatise in which, as m the novels yet to come — ^notably 
Sybil — the hue imnd of Disiaeli must be sought and can 
be found 
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Walter From Ihe political aspirant to the philosophical publicist 

Bdgehot gggjjj gjj j^bi upt trausitiou In fact, some 
thirty yeais separated the pubhcalion of Disraeli’s Vindi- 
cation from that of Waltei Bagehot’s English Constitution ^ 
The latter has long been accepted as one of the classics of 
Enghsh hterature, belonging, as an acute cntic has recently 
observed, to a small group of books ' in which scientific 
subjects are endowed with hteraiy mterest by sheer per- 
spicuity of style and sustained animation of mterest ’ ® 

Bagehot’s English Constitution stands apait from all 
othei treatises on the subject known to me, not merely by 
reason of its perspicuity, or its ‘ objectivity ’ — though 
Bagehot possessed, m exceptional measme, the Bacoman 
propensity to ‘ woik upon stuff ’—but rathei by reason 
of its almost uncanny common sense— its lesolute detei- 
minaton to pierce through time-honoured phrases to 
concrete reahties Yet despite lus revei ence for ' reahty ', 
Bagehot never undervalued the ‘ dignified ’ parts of the 
Constitution Qmte otherwise ' The use of the Queen 
in a dignified capacity is mcalculable ’ ' A Constitutional 
Monarchy has a comprehensible element foi the vacant 
many, as well as complex laws and notions for the in- 
qmimg few ’ 

Some aspects of the practical usefulness of the Monaichy 
Bagehot also perceived, if he did not adequately appie- 
ciate them others he could not, m i8^, have been 
expected to know, still less to foresee Few people could 
then leahze with what splendid devotion and assiduity the 
Queen, though withdrawn from the pubhc eye, ' contmued 
to stand sentmel to the business of her Empire ’ Fi om her 
published Letteis the world has since leaint that ' the 
retired widow of Windsor ’ nevei for an instant iclaxed 
her gnp upon pubhc affans But the conditions woi e vei y 
diHeient from what they afterwards became Disiach 
had not yet conferred upon his mistress the new title of 
Empress of India, noi had the nations of the British 

' Fortnightly Review (i86$) , lopubbshed m i86;r (ind cil 1S72) 
Times Literary SuppUmenf, 18 January 1926 
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Commonwealth reached that stage of evolution when they 
consciously recognized the Monarchy as the ' golden link ’ 
of Empire. 

The utility of the Second Chamber, restricted though it 
was by the Reform Act of 1832, Bagdiot could and did 
appreciate. He was too dear of vision to persuade hims elf 
that the House of Lords still retained powers co-ordinate 
with those of the Commons ; but although ‘ with a perfect 
House of Commons ' a Second Chamber might be unneces- 
sary, in the actual, and still imperfect, political world it 
had a useful part to play eis a dela3nng, revising, and 
referenda! Chamber 

It was, however, on the Cabinet that Bagehot fixed, with 
sure instinct, as the motive power m the comphcated 
machine of State. His chapters on the Cabinet were, from 
their first appearance, recognized as classical. No one, up 
tin then, had analysed the efficient side of the Constitution 
with the same pitiless lucidity that Bagehot employed. 
Tossing aside all the old shibboleths and dogmas, ruth- 
lessly rejecting the theory of the Constitution consecrated 
by the genius of Montesquieu and elaborated by Black- 
stone, Bagehot in his very first chapter pierced unerringly 
to the he^ of the mystery. The pecuhar genius of the 
English Constitution was discovered to consist not in the 
separation but in ' the dose union, the nearly complete 
fusion ' of Executive and Legislative functions, and the 
connecting link was the Cabinet. 

Again, Bagehot was almost, if not quite, the first 
English publicist to draw out a critical comparison between 
the English and American Constitutions. Nor was it 
surprising that, having fixed upon the Cabinet as the 
cardinal feature of the English Constitution, he should 
contrast with it a presidential Executive. On the whole, 
the balance of advantage seemed to him to lie decidedly 
with the parliamentary type of democracy. The presi- 
dential system was not seen at its best in the 'sixties, and 
Bagehot was quick to detect its deficiencies. Alike from 
the point of view of the Executive and the Legislature the 

2870 'a I i 
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English system seemed to him to 3neld better i csults But 
with these matters we have already dealt Here we are 
concerned only with Bagehot's place m the evolution of 
pohtical ciiticism That place is m a sense unique and is 
unquestionably secuie His object was to ‘ bieak up 
obsolete traditions on an important subject ’ , to induce 
the cntics to treat it ' according to the sight of then eyes 
and not according to the hearing of then ears ’ Tlie first 
object he tiiumphantly achieved , m legard to the second 
he might deseive but could not command success 
Must we add that Bagehol enjoyed an advantage demed 
to the critics that followed him ? Is it true that his sm vey 
of Parhamentary Government comcided with its mendian , 
and that, smee his day, the perfect equihbiium of forces, 
on which depends the success of that most dehcate of 
pohtical instruments, has been somewhat disturbed ? To 
this pomt of view some attention has already been given ^ 
It must suffice to recall the fact that Bagehot wrote at the 
close of the intermediate penod between the ova throw of 
the temtonal oligarchy and the advent of demoaacy 
Disraeh had not yet ‘ shot Niagara ’ , the Reform Acts 
of 1884, 1885, 1888, 1894, and 1918 were still farthci in 
the future The publication of a second edition of The 
English ConsMuUon (1872) did, mdeed, afford the author 
an opportumty, utdized m a mastaly mtioduction, of 
discussmg Disraeh's astute if audacious ‘ leap m the daik ', 
but the ultimate results of the experiment thus imtiated 
not even Bagehot could have forecast 
Among Bagehot’s successors the one who has followed 
most closely and most successfully m liis footsteps is 
Sir Sidney Low, whose Governance of England (1904) was, 
howeva, somethmg more than a ‘ Bagehot up to date ’ 
Honourable mention should also be made of W E Hearn's 
Government of England (1867), and I, at least, should be 
lackmg m common gratitude if I did not refer to A de 
Fonblanque’s How we are Governed Fust published in 
1858, this little book is, I imagine, almost forgotten, but 
« Supra, Book III 
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desiccated as its pages nowseem, it first aroused the boyish 
interest of the present writer in the actual working of 
English insfatutions 

In a different category of importance are the works of 
Maine, Lecky, and Dicey, who, with Sir Sidney Low, most 
nearly reflect contempoiary cnticism Before passmg to 
them bnef leference must be made to some foreign com- 
mentators on the Enghsh Constitution 
Among these one of the first and one of the greatest was 
the Baron de Montesquieu (1689-1755) To his famous 
doctime of the ' sepaiation of powers ’ frequent leference 
has been made m preceding chapters, but some words 
must hcie be added to emphasize the importance of the 
place he occupies in the histoiy of Pohtical Theory 
That many of his generalizations have been proved to 
be uiaccuiate is of httle moment As Buckle justly 
obseived, ' such maccuiaaes were inevitable m the case 
of a piofoundly speculative gemus dealmg with mti act- 
able malcnals Saence had not, in his day, reduced 
those matciials to order by generalizing the laws of their 
phenomena ’ ^ Some of Sir Hemy Maine’s conclusions 
have been sumlarly contradicted by the progress of socio- 
logical icsearch , but both in Maine’s case and m Montes- 
quieu’s the permanent value of their work as pioneers in 
the apphcation of the historical method remains unaffected 
by subsequent discoveries 

English pubhcists have special reason to be grateful to 
Montesqiueu for the searching analysis to which he sub- 
jected pohtical institutions m general and Enghsh mstitu- 
tions in particular Truly did Madison wnte 
‘ The Biitish Constitution was to Montesquieu what Homei 
has been to the didactic wnters on Epic poetry As the latter 
have considcied the woik of the immortal baid as the perfect 
model liom which the prmaples and rules of the epic ait weie 
to be drawn, and by which all similar works weie to be judged, 
so this gicat pohtical cntic appears to have viewed the Consti- 
tution of England as the standard, or to use his own expression, 
‘ Ihsiory of Cmhralvm 1 j/i aeq 
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as the mirroi of political libeity , and to have dehvered, m the 
form of elementary truths, the several characteristic prmciplcs 
of that particular system ' ^ 

Montesquieu may, m some measme, have exaggerated 
the degree m which, even m the England of that day, the 
executive, the legislative, and the judicial power were 
separated each from the other, but his general meamng 
IS clear and is accurately inteipretcd by Madison It 
amounts, indeed, to no more than this that ' when 
the whole power of one department is exeicised by the 
same hands whidi possess the whole power of another 
department, the fundamental prmciples of a free Constitu- 
tion are subverted ' Thus the Executive, in the person 
of the Kmg, forms a part of the Legislature The Execu- 
tive, agam, is lesponsible for the appomtment of the 
Judiciary , while the House of Lords exercises judiaal 
authonty It was, however, the supreme merit of Montes- 
quieu to have been the first to perceive that the functions 
aie distinct, and that m the Constitution, which seemed 
to hun to aflord the best guarantee of personal and 
pohtical Uberty, the separate functions weie, m large 
measure, entrusted to separate bodies Noi has the theory 
of representative, as opposed to direct democracy, ever 
been more clearly expounded than by Montesquieu ® 

Even more lemaikablc, m view of the fact that he died 
m 1755, is Montesqmeu’s acute perception of the advan- 
tage of the federal form of Government * To his views on 
Fedeiahsm sufficient reference has, however, already been 
made 

Mont- Less well known as a eulogist of Enghsh mstitutions, but 
aiombeit jjqj. jggg fervid than Montesquieu, was Charles Forbes 
Rend de Montalembert The son of an imigri, Moutalem- 
bert was bom m London m 1810 Deeply unbued with 
hbeial ideas, he was nevertheless a fervent behever m the 
value of tradition, and few wnters have more eloquently 
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extolled England’s unique success in reconciling reverence 
for the past with a passionate zeal for progress and reform 
Particularly was he attracted by the spmt of mdividual 
enteiprise and personal effort which seemed to him 
pecuhaily chaiactenstic of the Enghsh society ol that day 
(1855) Not less, however, did he approve the pubhc 
spurit of the English atizen 'The pubhc busmess of 
England ’, he wrote, ‘ is the pnvate busmess of every 
Enghshman ’ To hun, as to other philosophical observers 
of that penod, England seemed to afford the most peifect 
example m the modem world of a State m which libeity 
was combmed with order ‘ It is m proportion as these 
two qualities aie combmed that the ment and value of 
difteicnt governments are to be cstunated 01 these 
I have no hesitation m saymg England, since 1688, is the 
most perfect ’ Thus wrote Loid John Russell Similarly, 
Montalembert ' No othei foim of government has ever 
given to man moie opportumlics of accomphshmg all that 
IS ]ust and reasonable, or more facihties foi avoidmg erroi 
and for conectmg it ’ 

At a tune hlce the present, when the piophets of woe are Monia- _ 
abroad in the land, and when exaggerated apprehensions 
as to the futuic of England are fiequently expressed, there 
can be no better corrective than to recall the d is m al 
piophecies which have been uttered m the past In the 
middle of the last century the question was very generally 
asked on the Contment — ahke by our friends and our 
enemies—' What is to become of England ? ’ In some 
quaiieis it was mspired by friendly anxiety, m others by 
unconcealed eagerness to see the downfall of the countiy 
which was equally a foe to despotism and to revolution , 
which m Montalembert's opmion stood alone m the world 
as an example of lational hberty and was the object of the 
secret envy of all its enemies ‘ When ’, they say to them- 
selves, ' shaU the world get rid of this nightmare ^ Who 
will deliver us from this nest of obstmate aiistomats and 
hypociitical rcformeis ? When shaU we break down the 
pndc of this obstmate people, who, detymg the laws of 
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revolutionary logic, have the audacity to beheve at once 
in tradition and progress — ^who maintain loyalty while 
they pretend to piactise hberty, and escape from revolu- 
tion without submittmg to despotism ’ ^ 

To the question asked no less insistently thiee-quaiteis 
of a century ago than it is to-day, ' Has England run its 
course ? Montalembert’s answei was unequivocal 

' England is not on the eve of peiishing she will not 
follow the example of the Conlment, and the enemies of free- 
dom of speech, fieedom of the press, and sdf-gouemment, both 
Socialists and Absolutists, will have to wait a long tune before 
they see the day of hei apostasy and her imn ’ ® 

And again 

‘ It IS impossible foi any one ever so httle acquamted with 
the pohtical history of England not to smile at the futihty of 
the giounds on which we hcai peiiodically announced the neai 
and mevitable lum of this last asylum of modern hberty Now 
it IS a foimidabk mcetmg, where some speakeis of more or less 
notoriety have held seditious language agamst the sovereign , 
then agam it is a crash of bioken wmdows m some anstoaatic 
quarter of the town , now it is the tumultuous assemblage 
of a hundred thousand mdividuals, with accompaniments of 
shoutmgs, banners, and piocessions , then, again, it is the 
press teeming with seditious invectives agamst all the views 
and all the thmgs supposed to be most honoured and revered 
by the Biitish people But they forget that all this is no 
novelty — that it has always been so smee England has been 
free Smee she has accepted the mconvenicnces and distoi tions 
of libeity togethei with its mseparable and incompaiable 
benefits all has passed and will pass like a showei or squall, 
which, however violent, docs little oi no permanent damage 
But with all his affected modesty and with all these ugly 
appearances and alarming mcidcnts, the Englishman is not 
a whit less persuaded that Ins country is the first coxmtry m the 
world , he does not say so until he is contradicted, but he 
beheves it, and for domg so has some veiy good reasons, and it 
only rests with himself to make these leasons still better ' ® 

‘ Montalembort, op oit , pp 3, 4 


• Ibxd , pp 29-30 
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Nor was Montalembert content with generalizations iTie 
He set forth the specific grounds of his ' bettei hope ’ oftottM 
A Frenchman was naturally struck by the fact that 
England had never become ‘ the pedantic slave of logic ’ 

Very striking, too, seemed to hun ‘ the adnurable mechan- 
ism by which the peerage opens its ranks and closes them 
again The English peeiage, while attractmg to its ranks 
' all the gieal notabihties of the nation at the same 
time sends back into the mass of the nation all its collateral 
branches ’ Noi was there any othei country where a 
cai eer was so completely open to talent, even if talent were 
handicapped by heterodoxy Like others of his country- 
men, he was also greatly impressed by the strength of the 
Enghsh squirearcliy and by the humamtanan spuit of 
the aristocratic reformers, such as Lord Shaftesbury One 
great danger only Montalembert perceived m the pohtical 
and soaal structure of England— the ‘ increase of func- 
tionaries and the ‘ deluge of officials ’ 

All this should be emmently leassunng to those who 
imagme that soaal unrest, the giowth of bureauciacy, or 
pessmustic predictions aie symptoms pecuhar to then own 
day Seventy years ago Montalembert was quick to dis- 
cern similar phenomena, and, as we have seen, to estimate 
at then true value the fashionable jeremiads of the day 

Contemporaiy with Montalembert and incomparably 
greater as a political obseiver was Alexis de TocqueviILe , 
but though a smeere admirer of Enghsh institutions, and 
mamed to an Enghsh wife, Tocqueville never pub- 
lished any formal tieatisc upon Enghsh Government His 
obsavations thereon, though pregnant, were casual and 
infrequent 

Far otherwise was it with the emment Gciman jurist 
Hudolf von Gneist Gncist— one of the pioneers of the Rudolf 
science of Compaiativc Jurisprudence — was prmapally oneist, 
conccined, alike as academic teacher and pohtiaan, with 1816-95 
the contrast between Germany and England In his 
2 nd hy Jury (1849) he entered a powerful plea for the 
more extended application to his own country of an msti- 
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tution which in ongin was common to both peoples The 
mam purpose of his life was, indeed, to make Enghsh 
mstitutions better known and more widely appieciated 
m Germany, and to lead the German people along the path 
of constitutional evolution so wisely and so prohtably, as 
it seemed to him, trodden m England Of his many works 
deahng with English Government the best known ate 
the Histoiy of iJte Etigltsh Conshtuiton (tianslatcd (1886) 
from his Englische Verfassuiigsgesolnchte (1882)), and 2 he 
Enghih Parliament (tianslated m 1886 horn Dat, enghsche 
Parlainent ^), but Gneist had previously wntten widely on 
English self-government and on English Admmistiative 
Law The authoi's purpose was tliroughout twofold to 
enhghten and rouse to emulation lus own countiymcn and 
to publish work which would be accepted by English 
scholars as genuine contiibutions to ongmal icscarch 
That the lattei purpose was achieved more completely 
than the foimer is rathei a mattei of congiatulation to 
Englishmen than of lepioach to Germans Gneist hunseK 
confessed that an attempt to imitate foicign models 
mduced ‘ the conviction that the mstitutions of foreign 
countnes cannot be adopted without modification ’ ® 
From the other side of the Rhine there came an echo 
to Gneist m the works of the Comte dc Franqueville,'* and, 
somewhat latei , of Emile Boutmy * Boutmy is an admir- 
able commentator on Enghsh institutions, at once ciuditc 
and vivaaous That he should neglect a point hcic and 
over-emphasize a featme theie is only to be expected fiom 
a foreigner who attempts the difficult task of analysing a 
Constitution so elusive as oui own But the mstanccs of 
misplaced emphasis aie wonderfully few, while the advan- 
tages of seemg Enghsh institutions through the eyes of 

» Boilm, 188G ^ Enghih Parhamunt, p xi 

” C*o do 3?nnqueville, Lus IiistuMions ftohligues, judiuMirei et 
admirnstrativoi, da VAnghterru (1863) , it GouventumiTti ut lu ParlttneiU 
BiUanntgues (1887) 

* Dfveloppument da la CwsMnlton ut de la soct/U poMique an Angltlerre 
(i8b7) , Essai d'nnu psychologic poMtqtu. du peupta anglais au XlXu stick 
(1901) , £titdes da droit consUtutionnul Fianca-Angleteire-Iltats Unis 

(1903) 



EPILOGUE 489 

a French puhhcast, at once smgulaily competent and 
imusually sympathetic, are immeasurable 
Di Joseph Redlich of Vienna and M Ostrogorski arc Redlich 
in a somewhat different category from the commentators togwsL 
named above Their works arc m the nature of mono- 
graphs To the Austrian scholar it was left to accomplish 
a piece of work which, as Sir Gimtenay Ilbert justly 
observed, ought to have been undertaken long before by 
some competent Englishman With what painstaking 
thoroughness Di Redhch traced the growth of Parlia- 
mentary Procedure, and with what accuracy he analysed 
existmg Procedure, has been mdicated m piecedmg chap- 
ters Reference has also been made to M Ostrogorski’s 
great work on Democracy and the Orgam/akon of Pohkcal 
Pariiei, ® That work, as Lord Biyce, when mtioducmg it, 
pomted out, is both saentific in method and philosophical 
in spint Morcovci, it filled a very conspicuous gap m 
pohtical hteiature The machmeiy of Paity Government 
had not previously been treated on an adequate scale, if 
mdeed it had been treated comprehensively at all 
Di Redlich and M Ostiogoiski are, however, specialists, LoweU 
Di Laurence Lowell smveyed the whole field of English 
Government , Dr Woodrow Wilson touched it only ina- 
dentaUy in Congtemoned Governmenif and sketched it 
in outline in The State * Amencan pubhcists cannot, of 
comse, be icgaxdcd as foreigners m the domam of English 
letters, but both Dr Lowell and Di Wilson were able to 
suivey the woikmg of the Parliamentary t3qje of Demo- 
aacy With a detachment denied to an Englishman The 
result m both cases is cmmently gratitymg to English 
susceptibilities It may, indeed, be doubted whether any 
Enghsliman has ever produced a more comprehensive, and 
111 the mam a more appreciative, survey of the pohtical 
system of this country than Dr Lauience Lowell ® 

> TJi!' Procedure of the House of Commons A Study of Us History and 
Pieunt 1 ‘orm, } vols , London, 1908 • London, 1907 

' Coiu;rtsswnBl Covernnirnt — a Study m Amencan Politics, 1885 

• Ihi State Lhnunti of Htstorital Mid Praetical Politics, 1889 

• 7 he Gouernment of England, a vols , ist ed , igo8 
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Dr Wilson and Dr Lowell also rendeied invaluable 
service to the comparative study of Pohtical Institutions ^ 
That sub]ect, as already mdicated, has attracted far less 
attention in England than m the United States or Germany 
The truth is that the English people are not pohtically 
mtrospective , political analysis and speculation is less 
attractive to them than active participation in pubhc 
affairs, and as to the details of foreign Constitutions and 
the marmei in which then neighbours conduct their pubhc 
business, they have luthato been smgularly incmious 
Indications multiply, however, that in this, as in other 
spheres, the attitude of aloofness is tendmg to weaken 
Recant A group of great scholars have done much, m the last 
forty years, to remove the leproach so long, and so justly, 
levied at English scholaiship “ 

Sir Henry Of these the first m tune and not the least in distinction 
I ^^8 Sir Henry Sumner Marne (1822-88) With Maine's 

earher work in the History of Law and Institutions I am 
not hcic concerned , but lus book on Popvkr Cover iment ** 
IS in the present connexion nnpoilanl Maine was perhaps 
the first among English pubhcists to reflect a real leaction 
agamst the genial optimism of BagehoL Bagehot never 
sought to conceal his conviction that, on the whole, every- 
thing m England was for the best m the best of all possible 
Constitutions Two Reform Acts — each of much larger 
scope than the Act of 1832 — ^mtervened between the first 
pubhcation of TheEtighshConstUution and Popular Govern- 
and Maine’s tone as to the future of Democracy m 
general and of English Democracy m particular was far less 
confident than Bagehot’s His was a rehned and sensitive 
spirit, and theic was much m the pohtics of a democratic 

‘ Wilson, more paiticulailymTAtSlalf , Di Lowoll in. liib idmirible 
'vroik, JxLqutnUy itfurLd lo in pieceding clupWib, GovsmtHniii and 
Partus tn ContuietUal Europi,, I3l ed , 1890 
* Keie, IS Uiroughoui ibis catilogic sumniniy, [ omit all mention 
of the groat text-books of Constitutional Histoiy and Law, tliough no 
one who has road this book will im igino that I undervalue the work of 
histoiians like Hallam, Stubbs, Erskinc May, and Miitland, or of jurists 
like Anson But my conctm here is not with lustones or with legal 
ticatises, but with commentancs ‘‘ London, i88j 
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regime which repelled him The Council Chamber at 
Calcutta was more to his taste than either Westminster or 
Whitehall The three ciitena of a successful form of 
Government appeared to him to be its abihty to preserve 
the national existence , to secure national greatness and 
dignity , and to enforce lespect for law ^ 

The pohtical outlook m England m 1884-5 fiankly dis- 
quieted Marne The foundations upon which the demo- 
cratic pohty lested looked to him very fragile The two 
dominant sentiments m the pohtical hfe of England — 
Radicalism and Impeiiahsm — seemed to him mutually 
mcompatible Moreover, ho discerned the growth withm 
the body-pohtic of various associations meconcilable 
with the 6thos if not witli the existence of the supreme 
Association— the State He mistiusted, too, the influence 
of the party wire-puller whose power, evidently mci easing 
with the glowing organization of demociacy, seemed to 
rest on the deep-seated instmct of the English people to 
' take sides ’ — an instmct we have already noted m con- 
nexion with the development of parties Agam, Demo- 
ciacy seemed to be essentially opposed to Science and 
a fatal impediment m the path of Libeiahsm and progiess 
' Let any [competently mstiuctcd poison] turn over in Ins 
mmd the gieat epochs of scientific mvention and social change 
duiing the last two centuries, and consider what would have 
occuiicd if univeisal sufhage had been estabhshed in any one 
of tlicm Universal sufliage, which to-day excludes Fiee 
Trade fiom the Umted States, would certainly have prohibited 
the spuming jenny and the power loom It would certainly 
‘ Popular Govc.fnment, pp 61 seq 
X JuvL hesitated whether or not to indude in this ‘ group ' the name 
of Henry Sidgwick (1838-1900) If I have not done so it is not becanso 
I f 111 to acknowledge my debt to his LUmenis of Politics (i8gi) and his 
Ucvclopmant of the European Pohty, posthumously pubhdied in 1903 
Quite, otherwise But I am -miwioiis that the brief summary attompted 
in this chapter should not be icgarded as exhaustive, even as a cata- 
logue Moreover, Sidgwick must, I suppose, be reckoned primarily as 
.in oLbical pliilosophor IIis Politics, though a lucid and orderly sum- 
m iry, is mainly abstract in treatment It is lacking in historical back- 
ground, and does not, os it seems to mo, contiibute anything pertinenl 
to the puiposc of tho picsent clmptor References to his work and to 
beoloy’fa Political Science will, however, be found in pieceding chapters 



49a EPILOGUE 

have forbidden the threshing machine. It would have pre- 
vented the adoption of the Georgian Calendar ; and it would 

have restored the Stuarts Even in our own day vaccination 

is in the utmost danger, and we may say generally that the 
gradual establishment of the masses in power is of the blackest 
pmpn for all legislation founded on scientific opmion, wliich 
requires tension of mmd to understand it and self-denial to 
submit to it.’ ^ 

Two specific dangers he foiesaw : tyranny and corruption. 
Was there no danger of a revival of the fiscal tyranny 
which once left people in doubt whether it was worth while 
preserving life by thrift and toil? It makes not the 
smallest difference, as Maine observed, to the motives of 
the thrifty and industrious 'whether their fiscal oppressor 
be an Eastern despot or a feudal baron or a democratic 
legislature, and whether they are taxed for the benefit of 
a corporation called Society or for the advantage of an 
individual styled Kmg or Lord This dangei- did not 
exist in the United States, where ‘ Demociacy ’ was purely 
a matter of politics and had not translated itself into 
economics j in England it seemed to him imminent. 

Tyranny would mevitably bruig in its train two evils : 
corruption and slavery. The only practical altcniativo to 
economic competition is slavery. The former system has 
brought under cultivation the Northern States of the 
American Union : the latter was mainly responsible for 
the progress of the Southern States, as in the old days it 
produced the prosperity of Peru under the Incas. If cor- 
ruption was to be apprehended it was the coriuption not 
of titles and places but ' the dimeter process of legislating 
away the property of one class and transferring it to 
another.’ “ 

W. E. H. In all tills Maine was a true representative of the temper 

of mid-Victonan Liberalism, with its lobust belief in self- 
1903 help and laisser faire. But as the reign drew to a close 
many such men began to lose faith in the quasi-inspired 
cliaracter of the English Constitution, and to look with 

* Popular Govermmtt, pp. 36, 98. 

• Ilnd., p 50 » Ibttl., p. loS. 
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something of envy on the unquestionable ngidity and 
appaient stabihty of the Amcncan type of Democracy 
Among these disillusioned Liberals was William Edward 
Hartpole Lecky (1838-1903) The tone of his last impor- 
tant work, Democracy and Liberty (1896), contrasts sharply 
with that of the books which first brought him fame— 
History of Rationaltsm (1865) and History of European 
Morals (1869) Lecky’s nund was less exact than Maine’s , 
his contnbution to method was less oiiginal and Ins style 
far more discursive , but between the mam argument of 
Democracy and, Liberty and that of Popular Government 
theie IS a close resemblance On the whole Lecky, hke 
Marne, showed himself appiehensive as to the efiect of 
Democracy upon Liberty, and upon the future of Parlia- 
mentary Government He quoted with approval Sybil’s 
generalization that muversal suffiage has mvanably 
meant the ' begmnmg of the end of all parhamentansm ’, ^ 
and shaied to the full Aristotle’s admiration for the 
political virtues of the middle class Like Marne, Lecky 
discerned m the American Constitution elements of sta- 
bihty winch seemed to be disappeanng horn our own, but 
though he dreaded the giowth of class bribery and fiscal 
tyianny he nevertheless recognized the high standard of 
pohticd mtegnty m Gieal Bntain, and clung to the con- 
viction that on great issues the ]u(%cmcnt of the con- 
stituenaes would seldom be wrong * 

Infciioi as a thinker peihaps to Lecky, certainly to a v 
Maine, Dicey was supenor to both as an expositor It is 
indeed questionable whether any work m the language igaa 
has done more to elucidate the fundamental pnnaples of 
tho Enghsh Pohty than Dicey’s Law of the ConstituHon 
nor has any ]unst ever exhibited a more complete confi- 
dence in lib chaiactciistic virtues Yet it has been made 
clear m previous chapteis that the tone of the last edition 
of that dasbical work (1915) was dcadcdly less confident 
than that of the first (1885) In paiticular, as we have 
seen. Dicey deplored the dedinmg faith m the rule of law, 

• Democracy and Liberty, 1, p 28 • Jbtd, 1, pp 1 14-201 
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the decreasing lespect for law, and the weakening of the 
guaiantees for personal hberty Recent expenence and 
recent lescarch ^ have still further weakened the foicc of 
Dicey's too complaisant compaiison between the ‘ lule of 
law ’ in England and the imperfect piotection afforded to 
the subjects of those foreign States where the piinciples 
of Administrative Law prevail 
Nevertheless, Dicey, while shanng the anxiety which 
recent tendencies must excite in the minds of aU &ought- 
ful and patiioticEnghshmen, was no untempacd pessimist 
' Pessimism as he justly observed, ‘ is as hkcly to mislead 
a contemporary critic as optimism ’ 
jamea, Lord Bryce, buoyant to the last imder the weight of 
four-scoie years, nevei wavcied m his dcmociatic faith 
1838- He pieserved till deatli the dew of his political youth 
Less ongmal as a junst than Maine, Biyce was gieatei as 
a pubUcist than Lecky, and as an expositor not mfciioi 
to Dicey His last and perhaps his greatest woi k. Modern 
Democracies, is remarkable not only for the profound 
erudition and the accumulated expencnce to which it 
testifies and of which it is the fimt, but even nioie for the 
sustamed fcivour of its faith in popular govcimnont 
Fiankly admitting that less has been achieved by Demo- 
cracy than the prophets of Democracy expected, he still 
mamtained that the expenment has not failed, ' for the 
world IS after all a better place than it was under other 
kinds of government, and the faith that it may be made 
better still survives ’ * Yet, ‘ shaken out of that confident 
faith m progress which the achievements of scientific dis- 
covery had been fosteimg, mankmd must icsnme its 
efforts towards improvement m a chastened mood ’ ’’ 
Coniem- ' Chastened ' is perhaps the most appropnate epithet 
T^ougS mood which prevails amongthe publicists of to-day , 

if mdeed it is possible to detect any prevalence among the 
shiftmg wmds which have been blowmg smee the subsi- 
' Cf m paiUculiu, J E Robinson, PM%c Aitthonhes and Legal 
Ltabtlibes, London, 1935, and C T Can, Delegated Legislation, Cam- 
bridge, 1933 


• Op uit , u 670 


• Ibid.p 665 
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dence of the tempest of war To indicate contemporary 
vmters by name might be deemed mvidious, but it is 
evident that mistrust of Paihamentary Demociacy is 
common to two schools of thought, widely differmg from 
each other in creed and in aim 

There are those, on the one hand, who are, as we have 
seen, frankly mistiustful of the tendencies of popular 
government in general, but prefer the repiesentative to 
any other type of Democracy On the other liand there 
are those who, while professmg complete faith m Demo- 
cracy, mistrust the forms which Demociacy has assiuned 
in England and in the United States To them Repre- 
sentative Government, particularly if it be based upon the 
pnnciple of locality, is anathema , the highly centiahzed 
State, even if it is ultimatdy based upon popular election, 
seems to them to be m its essence hardly less tyranmcal 
than that of feudal baron or autocratic monarch Like 
Rousseau they legard the citizens of a Parhamentaiy 
State as httle better than slaves , they beheve sovereignty 
to be not merely mdivisible but inalienable , they would 
apply the pnnciples of Economic S 3 mdicahsm to political 
oiganization, and would substitute the direct for the 
representative type of Demociacy 

As steps toward their ultimate end they would welcome 
the immediate mtroduction of such devices as the Referen- 
dum, the Imttahve, and the RecaU, and would substitute 
a system of Committees of the Lcgislatuie for the Cabmet 
form of Executive 

The Cabinet S 3 n,tem has, mdeed, been exposed to a cross- ib 
hre of cnticism One school of cntics complains of the 
weakness of a Parhamentary Executive , another con- mcni 
demns the Cabinet system as unduly autocratic Can it 
survive this cross-fiie ? German cntics have particularly 
msistcd upon the transitory chaiacter of Parhamentaiy 
Democracy They have pointed out that the English 
Cabinet system and Party system were products of 
eighteenth-century ohgaichy and have predicted that they 
would not survive the advent of Democracy It is mdeed 
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undeniable that modern developments have greatly altered 
the conditions ol Parhamentaiy Government, and, m 
particular, tend to impose a severe stram on the Cabmet 
Such a stiam exposes the system to many ii&ks the nsk 
of an ovei grown Cabmet ddegatmg its functions to an 
innei body, the nsk of insuffiaent cential supervision 
over departmental work, of msuliiaent co-operation 
between the great departmental chiefs m the general work 
of government * 

The force of such criticism cannot be denied, and two 
furthci admissions may be made and emphasized It goes 
without saying that the Cabmet system is mcompatible 
with Presidential Deinociacy, and I find it difficult to 
beheve that it would be found consistent with Rcfeicndal 
Deraoaacy of the Swiss type, still less with the Diiect 
Democracy which some desire A Cabinet Executive is 
essentially a product of the Parhamentaiy type of Demo- 
aacy It is the ciown and glory of that system , it has 
grown with its growth and sticn^hened with its strength 
Should that system peiish, or m essentials be impaued, 
the Cabmet system may be expected to decay or pensh 
with it 

Is Ropre- A more fundamental question must, however, be faced 

*Govm- Is Representative Government compatible with the 
mont spirit of ' real ’ Democracy The Swiss pubhcists, as we 
titJo'mtii have seen, hold that it is not There arc even Enghsh 
waty°? piiblicists who, approadung the problem from dilfeient 
angles, concui m Qie conclusion that some modification 
of the existmg distiibution of authonty is mevitablc On 
the one hand they argue with mdubitablo cogency that the 
mcrease m the busmess of government is laymg upon the 
Parhamentary Executive a burden which no Cabmet can 
sustain The inevitable result is that the Political Heads 
of Departments must become maeasmgly dependent upon 
their permanent officials On the other hand the critics 
express the fear lest the Legislative body, becoming in- 
creasmgly dependent upon the Executive, will ' more and 

‘ Ilbut, ap Rodlich, op ett ,p x\ 
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more atrophy, until it ceases to attract to its benches the 
men who want to work, and earns more and more the 
contempt of the nation ’ ^ It is undemable that a good 
deal of the power, knowledge, and expenence that are still 
to be found m Paihamcnt aie now lunning to waste, and 
that no adequate means of stoppmg the waste have yet 
been devised Tlie authoi just quoted lecommends that 
a senes of small Select Committees, corresponding, as such 
Committees iiivanably do, to the distiibiitioii of parties m 
the House, should be set up m connexion with each of the 
great Departments of State — ^paiticulaily with a view to 
supervismg and chcckmg expcndiluic 

To this and similar suggestions lefeience has been 
already made The expenence of the Estimates Com- 
mittee has pioved that it is not m practice so easy as 
outside cntics suppose to diaw the hne between ‘ policy ’ 
and administiative detail But if this line be not drawn 
and ngidly lespectcd, what becomes of Cabmet and 
Mmistenal responsibility ^ Successive Governments have 
hitherto looked with jealousy and suspicion upon any real 
appioximation to the Committee system It may well be 
that their instinct is sound , that any devolution of leal 
power upon Paihamcnlary Committees would gradually 
undeimme Cabinet autociacy, and might even impaii 
Cabinet rcsponsibihty But although mstmctively alive 
to this dangci, is not the political hierardiy blmd to a 
gieater, if less obvious, dangei ^ Jealous of the encroach- 
ments of Parhament, may it not be compelled, by mere 
stiess of ciicumstances, to submit (however unconsciously) 
to the dictation of the Buicaucracy ? 

Be that as it may^it is evident that there exists a cei tain 
section of pohtical opinion which is dissatished with the 
existmg distribution of powei Familial with the methods 
which have given to local representative bodies a lenl (if 
a dimmishing) contiol ovci local ollicials, they will un- 
doubtedly insist upon the tiial of a siimlai expeiiment, 
though peihaps in modified form, in the Central Govein- 
* R Unu, Pitrs and VmeaucrcUs, p <J4 
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ment Whether the State and the Empue would survive 
the experiment is a question on which opimons differ and 
which it would be futile to pursue 

Paihamentary Government means, however, something 
moie than the responsibility of the Executive to the 
Legislature It means that the Legislature itself should 
repiesent the electorate But, as the Swiss jurists very 
properly contend. Representative Government is one 
thmg, Demoaacy (meanmg thereby Direct Democracy) 
is another 

Are the root principles of the two incompatible ? Theo- 
retically they are Representative Government, as under- 
stood and worked out m England, lests fundamentally 
upon the doctnne of Parliamentary Sovereignty The 
root prmciple of Democracy is the Sovereignty of the 
People 

The Enghsh genius for compromise has to some extent 
evaded the dilemma by distmguishmg between ' legal ' 
sovereignty which is vested m Parhament, and ‘ pohtical ’ 
sovereignty which is exercised by the electoiatc But 
a significant question remains Is the machmery at the 
command of the pohtical soveieign adequate ? There are 
those who argue that it is not , and that to render it 
effective recourse ^ould be had to such devices as the 
Referendum, the Initiative, the Mandate, and the Recall ^ 
These devices have received some attention in preceding 
chapters Reference is here made to them only m illustra- 
tion of contemporary movements of opmion, and of the 
cnticisms to which Parhamentary Demociacy is now 
exposed 


The mam purpose of this work has been expository and 
’ analytical, there has been no attempt to mamlam a thesis 
or to emphasize conclusions Yet certain conclusions 
would seem, unbidden, to have emerged Parhamentary 
Government is, m essence, a compromise, combmmg, by 

> Cf e g £ T Fovrell, Tit EsstHhals of Self-Governmetit, London, 
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means of a singulaily ingenious, ongmal, and eftective 
device— a device which was itself the pioduct of unde- 
signed if not wholly accidental evolution — the best 
features of Monaichy, Aiistocracy, and Democracy The 
coie, centre, and crown of Parliamentary Government 
is the Cabmet — an Executive directly responsible to the 
Legislatui e , and tlu ougli the Legislatm e, of which it f oi ms 
pait, lespondent to the wishes of the electorate 

In a Constitution so flexible as oui own, modifications m 
machinciy aic inevitable , but it is essential to make sure 
tliat the modihcdtions shall tend to strengthen and not to 
impair the 6tho3 of the Constitution Proposals, in them- 
selves innocuous and even attractive, may nevertheless 
tend in a direction contraiy to the innei spiiit of our 
institutions An amiable intention may well consist, in 
pohtics, with a dangerous and mdeed destructive pro- 
giammc Leadeiship may sometimes involve the blmd- 
folding of followcis but that the leadeis themselves 
should be unceitain of the goal towards which they are 
moving can only bung disastei upon the Commonwealth 

If then it be deemed desuable to abandon the essentials 
of Pailianientaiy Demociacy, it is impeiative that the 
abandonment should be delibciate, and that those who 
favour and counsel a change should be cleai themselves 
as to the altei native they recommend and make it clear 
to otlieis 

Tlic aigumenl has been repeatedly advanced m the ThoAltw- 
present woik that, as thmgs now aro, and putting aside ^ 
autocracy as a merely temporal y expedient, the only 
practicable alternatives to Pailiamentary Democracy to- 
day arc eithei the Presidentul system, as best exemplified 
111 the United States of Ainenca, or Refeiendal Democracy 
as evolved m the Swiss Confederation It imght weU be 
that weic the English Constitution federalued, either m 
lefeience to the United Kmgdom oi to the Biitish Com- 
monwealth of Nations, the Cabinet system would have to 
be modified m the American direction On the othei hand, 
it IS possible that the pressure of economic syndicalism 
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may be leflccted in a demand for more direct democratic 
control m the sphere of Government Arguments, cogent 
if not conclusive, may be advanced in favour of a move m 
either of these directions 

Pohticai The immediate and insidious danger would seem to he 
m an unperceived and half-unconsaous appioxunation 
towards one or other of these systems One such approxi- 
mation was unquestionably arrested by the abrupt restoi a- 
tion of the Cabinet system in 1919 The summer and 
autumn of 1920 witnessed, on the other hand, an unmis- 
takable movement towards pohtical syndicalism— a move- 
ment which suffered a severe check in April 1921 

In Apnl 1921 the country found itsdt confronted by 
a demand which, if conceded, would have transferred the 
control of the government from the Kmg-m-Parhament 
to a Triple Alliance of the Miners, Railwaymen, and 
Tiansport-woikeis ^ The Miners were called out on 
I Apnl, and the executives of the Railwaymen and the 
Transport- workers proclaimed a sympathetic strike to 
begin on Friday, 15 Apnl ' Direct action ’ was to be 
employed with the avowed object of overthrowmg the 
existmg Constitution and substituting therefor a Govern- 
ment based upon the prmciples of pohtical and mdustiial 
syndicalism 

The Government of the day met the cnsis with firmness , 
a large meetmg of private members of the House of Com- 
mons held at the eleventh houi, on the evening of Thurs- 
day, 14 Apnl, discoveied a formula which seemed to afford 
a basis for fuither negotiation with the Mmeis , “ on 
Fiiday, 15 Apnl, a rift appeared m the ranks of the Tnple 
Alhance , the General Strike was called off less than six 
hours before it was due to begm, and the threatened 
revolution collapsed 15 Apnl 1921 is still designated in 

' The evidence for this statement is well summaxired by Professor 
Hcomsbaw, Dmocracy and Labour, c 1 and passmt 

■ Ihoro were m fact two meetings held at the House of Commons 
on that day one to hear a deputation from the mme-ownars , the 
latcond to hear representatives of the miners At both meetings tht 
present wnter presided 
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extreme-Soculist liteiature as ' Black Fnday ’ As a fact 
it marked an escape not only for the community, but more 
particularly for that section of it which lives by manual 
labour liie mcident is heie cited only in illustration of 
the danger to be appiehended from the unperceived and 
half -unconscious tendencies which luik m the movement 
towards pohtical syndicahsm "Ihe essence of that move- 
ment IS mistiust of the piinciple of Representation, and 
a desiie to icplace Parliamentary Demociacy by a decen- 
tiali 7 ed State, contiohed by syndicahzed mdustnes 
At the close of a lengthy treatise devoted to the analysis Men, 
of machineiy one leflectioii almost inevitably obtrudes 
itself If systems of Govcinmenl are more inipi taut tlian ‘states 
Pope’s cynical aphoiism would suggest, if maclnneij 
matters much, it is men neveithelcss who must woik 
machineiy , it is the individual cituen who can make 01 
mar the best system of government ever devised by the 
wit of man To that tommonplacc conclusion every 
philosopher who has given thought to pioblems of govern- 
ment has been inevorably driven ‘ Men, not measures ’ 
was a delusive and perhaps dishonest ciy in the mouths of 
those who in the eighteenth ccntuiy sought to bieak 
down the paity system but man ncvcitheless remains 
the law matenal out of which the State must be built 
' The woitli of a Slate, m the long lun, is the worth of the 
mdividuals composing it , and a Slate whicli postpones the 
inleiests of thnr mental expansion and elevation, to a little 
raoie of admmislrative skill, 01 of that semblance of it wluch 
practice gives, in the details of business, a Slate which 
dwaifs Its men, in oidcr that theie may be more docile insliu- 
ments m its hands oven foi benehcul pui poses, will find that 
with small men no gical things CiUi really be aitomphshcd, 
and that the peifection of machine ly to wluch it has sacnficed 
everything, will m the end avail it nothing foi want of the vital 
powci which, in 01 del that the machine nuyiunmoiesmoothly, 

It has picfericd to banish ’ ^ 

So unis the concluding passage m Mill’s noble essay On 
• On I tlxfly, p jo; 
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Liberty Adam Snuth reached the same truth fiom 
a different angle when he wrote ' Upon the power which 
the leading men, the natural aristocracy of every country, 
have of preservmg or defending their respective impor- 
tance, depends the stabihty and duration of every system 
of free Government ' ^ 

This IS true of every State , it is especially true of Demo- 
cracies , it IS above all true of a State governed under a 
democratic Constitution so flexible, so largely dependent 
for its successful working upon convention, custom, and 
understandmgs, as our own 

The Ed u- How then may we hope to secure a due succession of 

fit persons well qualified for the service of God m Chuich 
otizen and State <* We can only look, as Aristotle looked, to 
a system of education devised to that end ‘A gieat 
Empire and httle minds as Burke remmded us, ' go ill 
together ' * Magnanimity— in the true sense — ^is the leal 
end of education 

The On what hnes should the education, designed to effect 
this object, be planned ? Evidently, education (again to 
Polity quote Burke) does not consist m readmg ' a parcel of 
books ’ ‘ No Restramt of disciphne, emulation, exam- 

ples of virtues and of justice, form the education of the 
world.’ “ Aristotle is more definite than Burke, and lus 
precepts could hardly be bettered The prune aim of edu- 
cation is, as he msisted, pohtical, the educational system 
should be designed with the supieme object of pieseiving 
the State in its mtegnty and punty by foimmg in its 
atizens a particular type of charactei 
' That which most conliibutes to the permanence of the 
Polity is the adaptation of education to the form of govern- 
ment The best laws, though sanctioned by every citizen 
of the State, will be of no avail unless the young are ti auied by 
habit and education m the spmt of the Polity The citizen 
should be moulded to suit the form of goveinmenl under which 
he hves ’ * 

' Hitaith of Nahofu.’Ek iv, c 7 
' Spt»i,honCoiU!iluiiu>nwilkAmm<.a(Worhs,m 126) 

• Worhs, VI 268 ‘ Politics, V 9, and vni passim 



EPILOGUE 503 

The woild is well aware with what thoroughness this 
pnnciple was assimilated m Impel lal Germany, and with 
what skill It was apphed m then educational system No 
other modem State has, indeed, shown itself moie defeien- 
tial to the piecept of Anstotle, with the lesult that there 
was a coherence and consistency m the political life of 
Germany such as could not be found elsewhere In unique 
measuie Imperial Germany succeeded in brmgmg her 
scheme of education mto relation with the spmt of the 
Pohty 

Has England been less observant of the Aiistotelian 
piecept ? It IS true that to the German precisian the 
English educational system appears to be (hsordeily, m- 
coherent, anomalous, oven chaotic But so does the 
Enghsh system of government so does the loose and 
apparently haphazaid connexion between the motherland 
and the Dominions and Dependencies Yet the Oi deal by 
Battle proved, as three centimes of Empire-buildmg have 
proved, that the education of Enghsh youth has, with all 
its faults and uregulaiities, been happily conceived m the 
‘ Spmt of the Pohty ' The English Pohty is mfused with 
a twofold spirit that of Liberty and that of Individuahty 
Anything which tends to the repression of individuality 
or to the enfoi cement of a diab uniformity is, theiefoie, 
ahen to the tiue spmt of the Enghsh Pohty 

A second piecept in Aristotle’s education^ theory is not csiarac- 
less important tlian the first character rather than 
knowledge is the true end and cnteiion of education , it is 
the will, even more than the mlellect, which must be 
tramed and developed. To this test also Enghsh education 
has satisfactoiily leacted. The educational tree has been 
known by its fiuits Shortcomings have mdeod been 
levealed , recent events have shown us to be lackmg m 
technical knowledge , slow to apply science to the exi- 
gencies of industry and wai , exliaordinarily devoid of 
the foresight winch is the product of the scientific spmt 
Yet we aie pioud to beheve that, when subjected to the 
supreme test, character told more heavily than technical 
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skill, and that m quahties of will English manhood and 
womanhood were found not to be deficient 
Body- In Aristotle’s scheme of education there was, however, 
building a third element It was to be not only moral and pohtical, 
but physical Of the claims of ^ yvfipcurriK'j German 
education was not unmmdful Physical trainmg was there 
marked by the same scientific precision which distm- 
guished the training of the mtellect In England, on the 
other hand, ^ yvjivcuTTiKn is pursued m a fashion appar- 
ently haphazard and unorganized We have preterred, 
half-unconscioudy perhaps, character-foiming to scientific 
muscular development Gymnastics have been relatively 
neglected m comparison with ‘ games ’, and games have 
been encouraged as much foi their moial as for their 
physical value Yet here agam we have perhaps biiilded 
better than we knew To ' play the game ' has been held 
up as the ideal of pohtical as of social life , to learn to 
give and take, to obey and to command, to subordinate 
the interests of the mdividual to those of the ‘ side 
these are the lessons which it is the special function of 
games to mculcate, and these we flatter ourselves that 
Englishmen have learnt 

Finally, Anstotle held that technical trammg, whether 
of the body, the hand, or the intellect, should never be 
exalted to a pi unary place m the cumculum, but that the 
teaching of special crafts and particular professions should 
be kept m due subordination to the idea of a hberal and 
humane education 

Enghsh education would seem, on the whole, to react 
successfully to the exactmg tests imposed by Anstotle 
The system is bioadly conceived, less of set puipose than 
by happy accident, in the spint of the Polity Techmcal 
skill IS undoubtedly a gieat matter, and may by no means 
be neglected The citizen who is not mastei of some craft 
lacks the powei to make an essential contiibution to the 
hie of the Commonwealth Man docs not live by bread 
alone, but he cannot live without it , reasonable abun- 
dance of wealth— m the tiuc sense of the word — is a basic 
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condition of national as of personal well-being and self- 
respect. Yet the body is more than raiment ; good 
citizenship is even more important than high craftsman- 
ship. As a member of a democratic community the 
individual citizen must not only toil to preserve the 
material existence of the State, he must take his share in 
government ; he must in turn rule and be ruled. Hence 
his education must be devised to achieve a twofold object : 
to enable him to gain a livelihood ; and, still more, to 
equip him for life — ^the life of the citizen ruler of a world- 
empire. 

That individual effort may not be misdirected ; that 
every unit of energy expended by man may receive its 
appropriate compensation ; that the co-operative effort 
of good citizens may achieve its purpose in the well-being 
of the Commonwealth — this is the object and this the 
justification of all machinery. Tools are less important 
than the men who handle them ; yet it is by the perfecting 
of tools that man has travelled so far from that state of 
nature in which life was ' nasty, brutish, and short ’. A 
mechanism, perfect in every detail, is essential to perfec- 
tion alike in the individual and in the State. 
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FORM OF SUMMONS TO A PRIVY COUNCIL 

LET the Messenger acquaint the Lords 
and others of His Majesty’s Most Honour- 
able Privy Council, That a Council is ap- 
pointed to meet at the Court at Buckingham 
Palace, on the Day 

of this Instant, at 

of the Clock. 



FORM OF SUMMONS TO A MEETING OF THE CABINET 





Me 


diMuc/i 

4A aHend. 
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ORDERS IN COUNCIL 

These Ordeis aie of vaiious. t5^es the following docu- 
ments arc lUustiative of several of them 

(a) Delegated Legislation 

The Older in Council (25th Maich 1920) foi restrictions upon 
aliens is m itself an elaboiate piece of legislation, of which only 
an outline can heic be given 

ALIENS 

ORDER IN COUNCIL MADE UNDER THE ALIENS 
RESIRTCTTON ACTS, 1914 AND 1919 

'VKRANItLMLNI 01 Aruclls 
P\R1 I 

Admission oi- Aiilns 

Ailielo 

I Rosliictions oil landing ol aliens 
z Appiove'd polls 

i Inspection and dob ntiou of aliens 
( Saving foi liansimgiants, &c 
<5 Returns as to aliens by masteis of ships 

Pari II 

bUPLRVI&ION AND DEPORfAIION OF ALIENS 

6 Obligation on aliens to register 
Oa Non-iesident alien seamen 

7 Hotel-keepers and otheis to furnish pailiculars 

8 Registiation authonties and officers 

9 Piotccted areas 

10 Power to close clubs and restaurants 

II Power to impose speaal restrictions on ahens 

12 Deportation of ahens 

13 Expenses of deportation 
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General 

14 Powei to grant exemptions 

15 Requm'ments as to documents of identity and supply of 

mformation 

16 Appomtment of oflicers 

17 Powers to make rules 

18 Ofienccs and penalties 

19 Poweis to ariest without wanant 

20 Interpretation 

21 Retention of nationality, &c 

22 Saving for diplomatic persons, &c 

23 Apphcation to Scotland and Ireland 

24 Amendmg oideis 

23 Date of repeal of Ahens Act, 1905 
26 Short title and revocation 
Schedules 

AT THE COURT AT BUCKINGHAM PALACE 
The 23th day of March 1920 
PUTS Nl, 

THE KINCt’S most EXCELLENT MAJESTY 
IN COUNCIL 

Whereas by tlie Ahens Restriction Act, 1914 (m tins Older 4 I 
called the Piincipal Act), His Majesty was empowered at any ( u® 
tune when a state of war might exist between His Majesty and 
any foicign power, 01 when it appeared tliat an occasion of 
inunment nabonal danger or gieat emergency had arisen, by 
Order m Council to impose lestnctions on ahens 
And whereas in pmsuance of the poweis confeiied by the 1919. No 
Pimcipal Act His Majesty in Council has been pleased by the 
Aliens Order, 1919, to impose certain lestnctions on ahens 

And whereas it is piovided by the Pnnapal Act that His 9 & 10 
Majesty may by Order m Council revoke or add to any Order * 
in Council made thereunder 

And whereas it is desirable that the provisions of the said 
Aliens Ordci, igrg, should be amended m certam particulars 
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and as so amended should continue m force together with 
certam provisions of the Aliens Act, 1905, after the termma- 
tion of the present war. and that a date may be fixed for the 
repeal of the Ahens Act, 1905 

Now, THEREroRE, His Majesty is pleased, by and with the 
advice of His Pnvy Council, to order, and it is hereby ordered, 
as follows 

[Here follow (pp 4-30) the 26 clauses, with many sub- 
clauses and 3 schedules enumerated above ] 

(b) Taxatton 

The Order of 6th Februaiy 1925 affords rehef m lespect of 
Colonial Excess Profits Duty 

AT THE COURT AT BUCKINGHAM PALACE 
The 6th day of February 1925 
PRESENT. 

THE KING'S MOST EXCELLENT MAJESTY 
IN COUNCIL 

Whereas by Section 23, Sub-section (i) of the Finance Act, 
1917, it IS provided that His Majesty may, by Order m Council, 
declare 

(«) that, under the law m foice in any of His Majesty's 
possessions, excess profits duty is chargeable m respect 
of any piofits in respect of which excess profits duty is 
also payable in the United Kingdom , and 

(6) that arrangements have been made with the Govern- 
ment of any such possession whereby, m respect of any 
profits, only the duty which is higher m amount is 
to be jiaj^ble, and the amount of such duty is to be 
apportioned between the respective Exchequers in 
proportion to the amount of duty which would other- 
wise have been payable in the United Kmgdom, and 
m that possession respectively 

And whereas by viituc of the piovisions of Article 2 of the 
Excess Profits Duty Ordmance, 1919 (Ordinance No XXIV of 
1919), of the Island of Malta, it was provided that there should 
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be chaiged, levied and paid on the aggiegate amount by which 
the profits (theiemafter called ‘excess piofits ’) ansmg eacli 
year from any trade or busmess to which that Ordinance 
apphed, in the pciiod between the 4th day of August, 1914, and 
the 31st day of July, 1919, exceeded, bymoie than one bundled 
pounds the pre-wai standaid of piofits as defined foi the 
purposes of that Ordinance, a duty (m that Oidinance lefened 
to as ' excess piofits duty ') at the latcs theicin set foith 

And whereas by viitue of the provisions of Article 3 of the 
said Oidinancc, it was furtlici provided that a duty at the rates 
set forth 111 Article 2 of the sard Ordinance should be charged, 
levied and paid on piofits (thereinafter included undei the 
name of ' excess profits ’) ansmg from newly started trades 01 
busini sscs duimg 01 withm the period established in the sard 
Article 2, provided that such rates be chargeable on profits 
made in excess of a margm of ten pei cent pci annum on the 
capital 

And whereas the Island of Malta is one of His Majesty's 
possessions 

NOW, THEREFORE, His Majesty, by virtue and in exer- 
cise of the powers m this behalf by the Finance Act, 1917, or 
otherwise in His Majesty vested, is pleased by and with the 
advice of Ills Pnvy Counal, to oidei, and it is hereby ordered 
and declared that imdci the law m foice in the Island of Malta 
excess profits duty was chargeable for the jienod between the 
4th day of August and the 31st day of July 1919, in 
respect of piofits in lespect of which excess profits duty was 
also payable in Great Britam and Northern Ireland, and that 
arrangements have been made with the Government of the 
Island of Malta wheieby m respect of any such piofits only 
the duty whicli is higher in amount is to be payable and that 
the amount of such duty is to be apportioned between the 
respective Exchequers in piopoition to the amount of duty 
which would otherwise have been payable m Great Biitam 
and Noithem Ireland 01 in the Island of Malta icsjicctively 

And the Right Honourable Leopold Charles Maunce Sten- 
nett Amery, His Majesty’s Prmcipal Secretary of State for the 
Colomes, is to give the necessary diiections herem accordmgly 


MPA Ilankey 
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(c) A purely adrmmstrattve Order 
Military Manoeuvres 

ATIHE COURT AT BUCKINGHAM PALACE 
The 25lh day of June 1925 
PRESENl, 

THE KING'S MOST EXCELLENT MAJESTY 
IN COUNCIL 

Whereas by the Mihtary Manceuvies Acts, 1897 and 1911, it 
IS enacted that His Majesty may, by Older in Council, authorize 
the execution of militaiy manoeuvres withm specified hmils 
duimg a specified period not exceedmg three months 
NOW, THEREFORE, His Majesty, by and with the advice 
of His Pnvy Council, by vutue of the powei for this purpose 
given to His Majesty by the said Act, and of eveiy other power 
hereunto enabling. His Majesty doth hereby authorize the 
execution of raihtaiy manoeuvres withm the lunits specified m 
the Schedule to this Older during the period of three calendar 
months, commcncmg from the I5lh day of July 1925 
And the Right Honourable the Pnncipal Secretary of State 
foi the War Department is to give the necessary directions 
herem accordingly ^ p ^ 

(d) An Order giving effect to the Report of the 
Judicial Committee of the Privy ( ouncil or 
ail appeal from an Indian Court 
AT THE COURT AT BUCKINGHAM PALACE 
Tire 25lh day of June 1925 
PUESENr, 

THE KING'S MOST EXCELLENT MAJESIY 
His Royal Highness the Duke of Yoik 
TwOrd Piesidenl Loid Slewaid 

Loid Pnvy bcal Seciclaiy Sii Stuniiel Hoaie 

Colonel W G Nicholson 

WHEREAS iheit was this day read at the Boaid a Report 
fiom the Judicial Committee of the Pnvy Couiial dated the 
15th day of June 1925 in the words following, via 
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' Whereas by virtue of His late Majesty King Edwaid 
the Seventh’s Order in Council of the 18th day of Octobei 
1909 there was referred unto this Conunittee the matter of 
an Appeal from the High Court of Judicature at Fort 
Wilham in Bengal 

' The Lords of the Commiiiee m obedience to His late 
Majesty’s said Ordei m Council have taken the Appeal and 
humble Petition into consideration and havmg heard Counsel 
on behalf of the parties on both sides Their Lordships do 
this day agree humbly to lepoil to Your Majesty as their 
opmion that this Appeal ought to be allowed the Decice of 
the High Court of Judicature at Fort Wilham m Bengal m its 
Appellate Junsdiction dated the 5th day of January 1923 
set aside with costs and the Deciee of the said High Court m 
its Oidmary Oiiginal Civil Juiisdiction dated the nth day 
of August 192a restored ’ 

‘ And m case Your Majesty should be pleased to approve 
of this Report then then Lordships do direct that there be 
paid by the Respondent to the AppcUent her costs of this 
Appeal meurred m the said High Comt and the sum of 
£161 7* 6d for her costs thereof taxed on the pauper scale 
meurred m England ’ 

HIS MA TESTY havmg taken the said Repoi t mto considera- 
tion was pleased by and with the advice of His Pnvy Council 
to approve thereof and to order as it is hereby ordered that 
the same be punctually observed, obeyed, and earned mto 
execution 

Whereof the Judges of the High Court of Judicature at Fort 
William m Bengal for the tune bemg and all other persons 
whom it may concern are to take notice and govern themselves 
accordingly 


MPA Hank^ 
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(^) 

The following Ordeis were (i) issued m pmsuance of a 
special powci conferred by the Representation of the People 
Acts, 1918-22 , and (11) m vulue of gcneial powers confeired 
upon the Crown 

(1) AT THE COURT AT BUCKINGHAM PALACE 
Ihe 25tli day of June 1925 
TRESENl, 

THE KING'S MOST EXCELLENT MAJESTY 
IN COUNCIL 

Whereas by the Repiesenlation of the People Acts, 1918 to 
1922, power IS conferred on His Majesty to make provision foi 
various malteis by Order m Council 

And whereas by the Representation of the People Ordei, 
His Majesty was pleased by Order m Council to make pro- 
vision for vanous matters under those Acts 
And iviiEREAs by Section 40 (2) of the Representation of the 
People Act, 1918, any Order in Council made thereunder may 
be revoked or varied as occasion requires by any subsequent 
Order in Couned 

NOW, THEREFORE, His Majesty, m pmsuance of the 
powers conferred upon Him by those Acts, and of all other 
powers enabhng Him in that behalf, is pleased, by and with the 
advice of His Pnvy Couned, to order, and it is hereby ordered, 
as follows 

The Rcpiesentation of the People Older shall he amended as 
follows 

The following Rule shall be substituted for Rule 9 
Continu- ‘ 9 Where the name of any person has been placed on the 
ance of absent voters hst m pursuance of a claim in that behalf by 
” absent reason that the natme of his occupation, service 01 employ- 
voters ment was such that he might be debarred fiom votmg at 
a poll, his name shall be placed on the absent votcis list for 
each subsequent register, so long as he continues to be 
registered for the same qualifymg premises and the registra- 
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tion ofticci IS satished that he continues m buch occupation, 
iicrvict or employment as aforesaid, unless he gives notice m 
wntmg to the legistiation of&cci that he dews not wish his 
name to be placed on the hst ’ 

M P I Ilaidfy 


(u) AT THE COURT Af BUCKINGHAM PALACE 
The 24th day of July 1925 
PRESEN 1, 

THE KING’S MOST EXCELLENP MAJESTY 

Lord President Chancellor of the Duchy of 

Duke of AthoU Lancaster 

Earl of Crawford and Hon Sir Ronald Luidsay 
Balcancb 

WiiiiREAS by treaty, capitulation, grant, usage, sulferancc 
and other larvful means His Majesty has power and jruisdiction 
withm Palestme 

And whereas it is desuable to regulate the giant and 
acqrusition of Palestmian uti/enship 

NOW, THEREFORE, His Majesty, by vutuc and in exei- 
cise of the poweis m this behalf by the Foreign Junsdiction Act, 
1890, or otheiwise, in His Majesty vested, is pleased by and 
witli the advice ol His Privy Council, to Older, and it is hereby 
oidorcd, as follows 

[There follow (pp 1-8) detailed regulations as to Palestinian 
citizenship ] 

A distmction in the form of the Ortferh. will bo noted as 
between those which do and those winch do not indicate the 
presence of the Soveieign and the names of the Councillois 
present Tlie distinction appears to be merely one of conven- 
tion Wlien the Order opeiales outside the United Kingdom 
the names of those piescnt arc mcluded , in Orders operatmg 
only withm the United Kingdom they are omitted 
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PROVISIONAL AND OTHER STATUTORY ORDERS 
AND RULES 

Reference has been made m the text of this work (cf 
especially Chapter XXX) to the tendency on the part of Parlia- 
ment to confei upon the Adnumstrative Depaitments quasi- 
legislative powers 


Admtm'dtative Orders 

Many of the Orders issued by Government Departments are 
purely Adimnistrative (such as most of those for Army) and 
reqmre no sanction from Parhament Such is the following 
Order issued by the Ministry of Health 

(4/A/«Zy 192s) 

Pubhc Health Acts Amendment Act, 1907 
Confirming order under section 51 

BOROUGH OF GRAVESEND 

Whereas m pursuance of the poweis conferred by sec- 
tion 112 of the Pubhc Health Act, 1875, as amended by 
section 51 of the Pubhc Health Acts Amendment Act, 1907 
(which last-mentioned section is m force in the Borough of 
Gravesend by virtue of an order made by the Local Govern- 
ment Board and dated the 5th day of December 1908), the 
Mayor, Aldermen and Burigesscs of the Borough of Gravesend 
actmg by the council, have made the order (heremafter 
referred to as ‘ the Council's order ') set forth m the Schedule 
to this order 

NOW THEREFORE, the Mmister of Health, m the exercise 
of his powers in that behalf, hereby orders and directs as 
follows 

1 The Council’s order is hereby confirmed 

2 The Council shall forthwith cause a statement of the 
effect of this ordei, and of the place where a copy may be 
inspected, to be pubhshed once at least m some newspaper 
circulatmg m the Borough, and m the London Gazette 
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3 This order may be cited as the Boiough of Gravesend 
(Oflensive Trades) Confirmation Older, 1925, and shall come 
into operation on the 27th day of July 1925 

Othei Orders aie qiiasi-lcgislative and in varymg degiees 
lequire the sanction of Pailiament 
(i) Some Ordcis require only to be laid on the table of each 
House , 

(11) In some cases the Authority is piohibited fiom taking 
any action undci the rule for a prescribed period after 
laymg, 

(ill) In others — Draft Orders — the Older cannot be made 
until both Houses have agieed to it, with or without 
modification, by resolution , 

(iv) Other Orders come mto effect from the date fixed by the 
Order, but may be annulled, wholly or m paxt, by 
a resolution of 01 address from cithei House 
Since 1890 a volume of Statutoiy Rules and Orders, con- 
tammg aU Orders of a public and general character, has been 
annually pubhshed by Authoiity 

Prm^ioital Orders 

Promioml Orders are completely subject to Paihamentary 
control, and must indeed bo legaided as a simplified method of 
Private Bill legislation They proceed fiom a Government 
Department (01 m some instances a local authority), either on 
its own imtiativo or, more often, upon the apphcation of 
parties mtcrcstcd, and arc, fioin time to time, collected in 
a Confirming Bill by the Department concerned and submitted 
to Parliament The procedure differs from that on a Private 
BiU only m that the Department takes the place of Pailiament 
m the initial stages in protcctmg mteiesled parties, &c 
The Departments now empower ed to make Provisional 
Orders aie the Mmistiies of Health, Labour, Agriculture, and 
Transport, the Boards of Trade and Education, the Post Office, 
the Home Office, and the Secretary ot State for Scotland, 
with the Departments over which he presides 
Aftei the first leadmg (which must be taken before Whitsun- 
tide) aU Provisional Order Bills are referred to the Exammeis 
of Pnvate Bills, before whom comphance with Standmg Orders 
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must be proved, and by whom such comphance must be 
ceitihed oi dispensed with The Bdl Lhtn piocceds in the 
niannei prescubed loi a Piivalc Bdl 
Ihe Mowmg k a typical Confirmation Bill 


[i6Glo 5] Mmslry of Health 

Pmmonal Ordets [No i) 


A 

BILL 


AD To confirai certain Piovisional Orders of the Mimstei 
^ of Health relating to Barnsley Maidstone Port Talbot 

Rochesta and Chatham Jomt Sewerage Dislnci 
Wakefield and West Kent Mam Sewerage Distnct 


38 4 3“} 
fid C55 


WHEREAS the Mmister ot Health has made the Pro- 
visional Oidcrs set forth in the schedule hereto under the 
provisions of the Public Health Act 1875 
And whereas it is requisite that the said Oiders should be 
5 confirmed by Parliament * 

Be it therefore enacted by the Kmg’s most Excellent 
Majesty by and with the advice and consent ot the Lords 
Spmtual and Tempoial and Commons m this present 
Parhament assembled and by the authonty of the same 
10 as follows 


Orders m I The Ordeis set out m the schedule hereto shall be and 
sciieduk ijie are heieby confirmed and all the provisions 

firmed' theieof sliall have full vahdity and force 
Short 2 This Act may be cited as the Mmistiy of Health 
13 Provisional Ordeis Confirmation (No i) Act 1926 
[Thereon follow sixteen pages of schedules ] 
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1 ^'INANCIAI PROCEDURE (LEGISLAIIVE) 

The imcincial piocoduie of the House of Commons is so com- 
phcalcd that it seems desuable to supplement the descnption 
in Chaplci XX by a series of typical documents, lUusliative 
of the financial system and procedure By lefeience to these 
students will be able to follow the precise sequence of events m 
the financial yeai 

I 

The ball is set rolhng on oi about ist October by a circular 
addressed by the Treasury to the various Civil Departments 
requinng them foithivith to piepaie and submit then Estimates 
of Expenditure for the commg yeai 
The piocedmc as regaids the ‘ Fightmg ’ Services is difierent 
The totals foi Aimy, Navy, and Air die genciaUy settled m 
advance by discussion between the Ministers concerned and 
submitted foi Cabmet approval The aggregate total for each 
of these thioe Sei vices having thus been settled, the detailed 
Estmiates for the difleicnt votes aie piepaied in the Depart- 
ments and the Treasuiy approve the detailed votes or heads 
for the Fighting Services after a general scrutmy 
The teims of the Estimates Circulai (which is not a pubhshed 
document) vary Irora year to year The following is the 
Circular (abbreviated) issued on 1st October 1924 for the 
cunent financial yeai (1925-6) 

(F 7827) (No ai/24) 

ESTIMATES ( IRCULAR, 1925-6 

Tieasmy Chombeis, 

5j[jj ist Octobei 1924 

The Loids Commissioners of His Majesty’s Treasury com- 
mand me to tiansmit to you the enclosed forms of estimates 
for the services to be admmislcied by youi Depaitment dunng 
the yeai endmg 31SI Maich 1926 
Two copies of each form, aftci mseition of the pioper pai- 
ticulaib, and with such changes as may be necessary, should be 
returned to the Treasury m due course 
The figmes of the past yeai should be coiefully checked, and 
corrected wheie necessaiy, in paiticulai m respect of Supple- 
mentary Estimates mcluded m the Appropriation Act 
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NECESSITY FOR ECONOMY 
My Lords find it necessary again to urge upon Depaitments 
the pai amount importance oi further reductions of public 
expenditure 

ACCURATE ESTIMATING 
To the Accounting Officer 

Your particular attention is mvited to the subject of the 
overestimating by Departments m recent years 
At this stage of pi ogress towards normal conditions a much 
closer approach to the standard of accuracy which obtained 
before the war can properly be required You arc accordmgly 
requested to prepare your estimates with the utmost care, and 
to have especial legard to the compaiison of outturn with 
estimate in recent years 
The Estimate for 

should 1 each the Tieasury not later than 
If you antiapate difficulty m complymg with this requirement 
you should communicate at once with the Estunate Clerk at 
the Treasury, explammg the circumstances likely to cause 
delay 

To enable the Estimates to be issued promptly, it is impor- 
tant that as many questions of detail as possible should be 
settled before the Estimates are sent m If m any case 
questions are still unavoidably oulstandmg, the Estimates 
^ould not on that account be delayed, but should be sub- 
mitted to the Tieasury m as complete a slate as possible upon 
the basis of existmg rates and aulhoiities, with the un^r- 
standing that the items m question are hable to alteration 
Amendments will be possible up to the 15 Januaiy 1925, 
but after that date only ramor alterations, not hkoly to cause 
delay in the issue of the Estimates, can be considered 
Great mconvemence is caused by any neglect of the f oregomg 
requirements, and I am to request that they may be strictly 
observed m all cases 

Dale of Statements of Expenditure, <&«. 

All statements of actual expenditure on new buildmgs 
should be made up to the 30th November 1924 The Estimates 
should not, howevei, be kept back on this account, but diould 
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be rendered, if necessaiy, with such statements m blank, 
leaving the omitted figures to follow latei 
A like rule will govern any other statements of actual 
expendituie, 01 of actual leceipts, or of time actually spent m 
particular sei vices, &c , that may be admitted into the notes 
to the Estimates 

Explanatton of Ei>t%mates 

My Lords desiie to impress upon Departments the fact that 
a sufficient explanation should be fiumslicd of the amount 
included for any given seivice, evi n if the hguie shows a reduc- 
tion on the previous yeai 


Vote on Account 

Duiing March next, Pailiament will be asked to giant a Vote 
on Account suITiacnt to provide foi the icquirements of each 
service foi the noimal pciiod of the Session 

You are required to inform the Ireamry of the amount to be 
included in ye'^pect of the expeitditure for which you account, on 
the ha’tt’i of the proportions which have been found sicfficient in 
previous years 

The amounts should be fixed as low as is consistent with 
safety, and explanations should be given m any case whore 
special circiunstances indicate a sum in excess of one-third of 
the total of the Estimate 

You aie leminded that piovision for New Sci vices cannot be 
mcluded in the Vote on Account 

The last sheet of this Cucular, which is detachable, should 
accordmgly be completed by you in accordance with the above 
paragiaphs, and ictumed to the Accountant, II M Tieasuiy, 
not later than the ist Febiuary, 1925 

The annexed regulations should be stnctly obseived m 
filhng up the forms of Estimates Special attention is called 
to the additional particulars required m the Explanatoiy 
Statements refeiied to in Regulation 3, and to the alteiatioii 
made m Regulation 8 _ „ 

I am, Su, 

Youi obedient servant, 

[Signed by the Parhamenlary Fmancial Secretary to the 
Treasury ] 
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[There follow a number of detailed Regulations to be 
observed in prepanng the Civil Seivice and Revenue Dcpait- 
ments Estimates ] 

1 References to be given to Statutes 

2 Unsanctioned Charges to be Excluded 

3 Separate Explanatory Statements to be Enclosed 

Expenditure during the current year 

4 In addition to the information requued by Regulation 3, 
the figures of actual expenditure under each Subhead should 
be given foi the half-year to 30th September 1924 In any 
case where the expenditure in that half-yeai is not a rehable 
guide to the probable expenditure m the succcedmg half-year, 
an explanation should be fumished and an estimate given of 
the probable expenditure m the second half-year 

5 Insertion does not convey Sanction 

6 Reference to Treasury Letters 

7 Progress Reports [on Special Seivices extending ovei 

more than one year] 

8 Transfer of Charges— (fl) between Subheads , (6) between 

Votes 

9 Gross Charges to be Provided for 

10 Mode of providmg foi Remuneration ot Statt 

11 Method of showmg the Employei’s Contributions under 

the National Insurance Acts 

12 Extra Remuneration ot Officers to be Noted 

13 Personal Salanes 

14 Incidental Expenses [to be confined to petty and casual 

charges] 
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15 Rates, Taxes, Insurance 

16 Receipts in Cash and Stamps to be Estimated 


17 Responsibility of Supeiioi Depaitmcnts 


Title of Vote 


Subhead 

\ — SAI ARIES 


Evplanation oi the Estimate foi 1935-26 


Estimate igj5-j6 
. 1921-25 

Expcnditiuo 1 924-- 5 

(Si\ months to 10th 
Soptembei 1921) 
Estimate Expendituio 
{. L 

1935-34 

1933-35 


1914-1S 


13 — rRAVEI UNO 


Estimate 1935-26 
„ 1934-35 

E\penditiuc 192 1-25 

(SiA months to 50th 
Soptembei 1924) 
Estimate FAponditure 
£ £ 


1925-25 
1923 -35 


1914-15 

RLCEiPrs OR Cnroir S*ob- 

HPAD 

£ 

Estimsio 1935-26 

1934-25 

Receipts 1924-35 

(Six months to ^otli 
Septembei 1934 


1925-34 

1933-33 
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ir 

The Departmental Estimates having been {a) finally decided 
in the Department, (6) sanctioned by the Treasury, (c) ap- 
proved by the Cabinet, are before the close of the financial year 
(ending 31 March) presented to the House of Commons The 
House considers the Estimates m Committee of Supply 

Iheie follow (A) a typical Bstmatt (for convemenoe 
a small service (Bntish Museum) is selected, bemg Class iv 2 
of the Civil Service Estimates) , and (B) the corresponding 
Appropnaiwh AccoutU of the same semce, signed by the 
Accounting Officer and ceitified by the Comptroller and 
Audilor-Geneial 

A Th Esitmaie as preseftted to ilie Home of Coimms 
(Foi year endmg 31 March 1925) 

BRITISH MUSEUM 

I ESTIMATE of the Amount lequired m the Year endmg 
31 March 1925 to pay the Salves and other Expenses of 
the British Museum, and of the Natural History 
Museum, mcludmg ceitam Giants in Aid (26 Geo 2, 
c 22, 4i&42Vict c 55, 57&58Vict c 34, 2Edw 7, 
c 12 , &c , &c ) 

Three Hundied and One Thousand Seven Hundred and Nmety- 
three Pounds 
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II Subheads under which this Vote will be accounted for by 
the Trustees of the British Museum 



1924-25 

1923-24 

Increase 

Decrease 


£ 

£ 

£ 

£ 

A — Salanes, Wages, and Allow- 

1 31.443 

129,476 

i,q 1 i 6 


ances 

B — Police 

12,317 

12.197 

20 

_ 

C — Purchases and Acquisitions 
(Giant m Aid) 

25,000 

21,000 

4,000 

_ 

D — Bookbinding, Preparing, 
etc 

21,290 

19,620 

1,670 


E — Pnnting Catalogues, Ac 

10,047 

12.145 

— 

2,098 

F — Fire extmguishing Appa- 

250 

250 

— 

— 

G — Furniture and Fittings 

6,000 

7,000 

_ 

i,nno 

H — Incidental Expenses 

6.413 

645s 

— 

33 

I — lolephones 

48s 

450 


— 

J — Annuity in Respect of 
Loan for Purchase of 
Land (57 & 58 Vict c 
U) and Expenses of 
the Property 

7.863 

7.913 


70 

Total, Bkiii&h Mosbum £ 

221,027 

216,526 

7.691 

1.190 

NATURAL HISTORY 
MUSEUM. 

SOUTH KENSINGTON 
(Items sirailai to above) 
Total, Naiurai IIistor\ 
Muslum £ 

98,807 

91,715 

5.093 


Gross Iotai £ 

319.814 

310,241 

12,781 

3.190 

Deduct — 

T — ^Appropnations in Aid 

18,041 

18,425 

184 

- 

Nn loiAL £ 

101,791 

291,816 

13.167 

3.190 


Nl T Incbbasl hi , 917 


Note —The expenditure out of tho Gnnti in Aid included in this 
Fstimate will be subject to audit by the Compti oiler and Auditor- 
General , but the unexpended balances (if my) of sums issued will not 
be surrendered at the close of the finanaal year 
[This, though not uncommon m similar types of estimates, is a 
departure from the usual practice — J ARM] 
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Tlio total expendituic in connoMon with this 
Service is estimated as follows 
Gross Estimate above 

Estimated amount (net) included in other 
Estimates in connexion w ith this Sei vice 
Buildings, Furniture Fuel and Light, Ac , 
Class 1 , 6 
Kates Qass I 13 

Stationery and Fimting Class II, 30 
Pnnting, Paper, Ac 
Oflico supplies 

Superannuation, Ac , Class VI i 

Post OfiSce, Revenue Departments, No 3 

Total Expenditure £ 

The receipts in connexion with this Service are 
estimated as ioUows 

Appropriations in \id above £ 


1924-25 

1923-34 

i 

3 I 9 . 8 j 4 

i 

310,241 

62,060 

14,000 

66680 

14,250 

1,000 

150 

19,356 

600 

} 950 

18.374 

600 

417,000 

411,095 

18041 

18.42s 


III Details of the foicgomg 
[Here follow members of staff and the actual salaiy or 
lemuneration of each official from the Principal Libraiian with 
£1,500 and official residence down to thiee housemaids at ais 
a week each ] 


A— SALARIES, WAGES, AND ALLOWANCES 


JNumbeis 

1923 1924 

-24 -25 


413 412 


Total tor Salaries, Ac £i 33.042 
Didvct — For Savings by vacancies, 

Ac 1,600 


131.476 

2,000 


Net TorAL for Salaries, Ac ^ 1 3 i ,44s 1 29,476 


B— POLICE 

[Here follow details down to whistles ] 


Numbers 

1923 1924 
-24 -25 


26 2& 


Total for Poucb 


,£12,217 12,197 
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C —PURCHASES AND ACQUISITIONS (GRANT 
IN AID) 

For tho Purch ist. of Objects foi the Collec- 
tions, and E\.pcndituie for Freight, Cai- 
iiage, 1 ravelling, d,c, in connexion wiUi 
the acquisition of the 8imo »p5,ooo *ji,nuo 


D — DOOKBINDING PREPARING Ac 

[Six items follow ] 

J oiAL roiv Bookbindinc, Pri paring, Ac £11 ,290 i6,Cijo 

E - PRINTING CAIALOGUES, At 

[Eleven items follow ] 

lOPAI lOK PRINHNO CArALOGOES, Ac ;£l0.O47 Ii<I4S 

F— FIRE-EXTINGUISHING APPARATUS 

loTAi FOR Fire ExnNGOisniNO Apparatus 250 


G- FURNIIURE AND FIITINGS 

Mainlrnonco StaE and raatciuls 

i46,ooo 

7,000 

H— INCIDENIAL EXPENSES 

ToiAi tOK Incioencae Expenses 


6.455 

I— ANNUITY IN RESPECT OF LOAN FOR 
PURCHASE OF LAND (S7 A 58 Viti t m) 
AND EXPENSES OF THE PROPERTY 

Total ior Annuity, Ac 

^7.8f)3 

7.911 


> These sums are paid into an account whieli is also credited with 
receipts ftom boles ol duplicates 





530 


APPENDIX D 


NATURAL HISTORY MUSEUM, SOUTH KENSINGTON 
[K-R, Subheads and details similar to above | 


Numbers 


1933 1934 

-24 - 3 S 


I I 

5 I 

1 I 

2 2 

37 37 


{ 


1 1 

6 6 

I I 

3 2 


I AdMINISTRAIIVE, SciENnnC, AND 1921 1933 

CLERiai - 2 S -24 


Duector (i,2fK)/ ) 

Keepers of Dopailmenls (1,000/ ) 

Assisloul Scaeiary (650/ -35/ -fioo/ ) 

Deputy Koopus. of Departments (000/ ) 
Assistant Keepers (i 4) ( 175/ -"S/ -800/ ) \ 
Assistanls(23)(3So/ -20/ -290/ -25/ -4 10/ ) / 
Custodian of Sipliomptoi i 

(350/ inclusive) ‘ 
Staff Officei (400/ -1 5/ -500/ ) 

Qciks, Higher Giado (300/ -i 5/ ~ 300/ ) 
Supciintcndcnt of the Subordmito Staff 
(i 50/ -5/ -300/)’ 
IlallCleiks* (ioo/-S/-ijn/) 


1,200 1,200 
5,000 5,000 
720 704 

I, boo 1,800 
16,123 16058 


350 — 

445 430 

2,070 1,980 

16 [ 159 

361 3 16 


‘ An equivalent sum is received fiom the KoUischild Trust and is 
igM to account in Subhead f (Appropnitions in Aid) 

* Ihe Supeimtendent and two Hall Clerks are piovided with unfni- 
mshed official apartments, fuel and light Ihe scale of salai y is personal 
to the existing Hall Cleiks 

' The piesent holdoi of this post lias a personal maeraent of // los 
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193 h 1923- 
25 34 

1 — ATPROPRIATIONS IN AID ^ £ 

Dmdi-nda on 30,000/ CoiUiols (20 Geo 1 , c 22, 
s 48) ;50 750 

Receipts Irom the Sole of Museum Publicdtions, 
old niaton il, Ac , Ac 4,200 4,200 

Receipts fiom the Sale of Pictonal Postcaids and 
Reproductions 4 joo S,6on 

Rcntsfiomllousos, Ac (S7ils9Vjct c 34) 8,of)£j 7,700 

Contribution fiom the Bridgewater Fund 1 7 5 ‘ 175* 

Contnbution fiom the Rothschild Irust to meet 
tlio sahiy of the Custodian of biphonaptera 
(Subhead K) 350 — 

TorxL roR Appropmaiions IN Aid £i8,o|i 18,425 


B Th Corresponding Appropriation Account 

Tlus IS signed by the Accounting Officei of the Depaitment 
(m this case the Principal Libranan of the Bntish Museum) and 
ceitificd by the Comptroller and Auditor Gcneiai It will be 
observed that the Appiopuation Account lefers to the year 
ended 31 March 1924, and must be icad, therefore, m conjunc- 
tion with column 2 m the foregoing Estimate (1 c foi the year 
1923-4) The Report and Audit are necessanly one year 
bchmd the Expendttme, and two years behind the Estimate , 
1 c the audit loi the year ended 31 Maich 1924 reaclicb the 
House of Commons at the tune when it is consideimg the 
E stimatc foi the yeai endmg 31 Maich 1926 This is inevitable 

‘ This sum IS contributed from tho Fund iowoids tho salary of the 
Keeper of tlic MonusciipU, who acts is Egorton Libianan Accounts 
of tlio lucomo and expenditure of tiro Dndgowatoi Fund and certain 
other special iiust funds uo included in the Return relating to the 
Biilisli Museum winch is annually piosonted to Parliament, and are 
submitted to audit by tlic CompUoUer and Auditoi Gcnoial 
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BRITISH MUSEUM 


ACCOUNT of the Sum Expended, in the Ycai ended 31 March 
1924, compared with the Sum Granted, for the Salaries and 
other Expenses of the British Museum, and of the Naiural 
History Museum, mcludmg ceitam Grants in Aid 





1 E\piiidtlure compared 




mth Giant 

Sl)VtCt 

Giant 

Expenditme 



Less than 







Gi anted 

Gianftd 

Bunsn Museum 

£ 

£ s d 

£ J d. 


A— Silmesi, Wiges, md 




Allowances 

1*9.476 

13-1,998 - 10 

4477 19 * 

— 

B— Police 

C —Purchases md Acqui 

13,197 

12,183 6 ** 

13 13 I 

~ 

sitiuiis (Grant in 
Aid) 

3X^000 

31,000 - - 

_ 


D — Bookbmdmg, Prepir 

19,810 18 7 



mg, &c 

19,620 


190 18 7 

E— Pirating Citiloguos, 


&c 

M.I4S 

13.7*1 J* 4 


1,570 13 4 

F —Fire Extinguishing 


Appaiitus 

350 

174 1 10 

75 18 3 


G — Fumituio md hit 




II — Ina§Mt il Expenses 

7,000 

6,265 16 - 

73ft- 


6.4S5 

6,115 10 7 

309 9 S 


I — lelephoncs 

J — Annuity in respect of 

450 

486 I - 


36 1 - 

Lorn for Puichose 





of Landlsj S-sSYict 
e 34) md Expenses 





of the Pioperty 

7.931 

7,833 10 - 

ICO 10 - 

— 

loiAL, BRnisnMusivUii;^ 

316,536 

313,617 16 I 

5,711 13 10 

1,803 II It 


EmANAiiON of thi Causes of Vanalion between £>.pcaditure 'md Gruil 

A —Due to reducUon in the 1 lie of bonus 

E —Addition'll postcards md iiproduclions were prepared in readmesi for the 
mminer of 19341 and die grant for 1934-35 was reduced by d sum approxiinate to 
this excess 

F —The renewals of hose, &c , were less thin antiopaled 

G —Due to the fell ui rales of wages and the employment of fewer men on 
mamtaiaace work 

H — Glixmg work wis reduced and the rate of wages for deaners fell 

I— This uis 1 new subbeid and the esUmate wdS based on mformaUon 
furnished by the Post Office 

J — Spceificalions, &e , foi which 100/ hid been provided, were not reqmtcd 
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Gram 

iLxpiHdUure 

1 Expetidttun lompattii 
with Grant 


i«5 than 
Chanted 

Mart than 
Granted 

Naturai UisroHY 

Mcibi uu, 

Souilt KbNSINGlON 
(Cortespondiiif' det ids 
follow ) 





I OPAL, Natural IIisroRv 
Museum £ 

93,715 

91.39s 7 4 

3,tas 19 II 

106 7 3 

Gross lorAi £ 

,10,241 

301.01 1 S 5 

8.137 13 9 

1,909 19 a 




Surplus oi Gloss Lstim ite 
ovei Expenditure 
£6.237 M 7 

Dtdutl— 

f — Appropii itions in Aid 

Esti 

16,425 

Re ilircd 

17 751 10 6 

Delieieney of Appropiu 
lions ill Aid le lilted 
£670 9 6 

Net suiplus to be 
surrendeied 
£S.5S7 S 1 

Net roiAi £ 

391,810 

386,358 r| Ti 



EiPi ANxnoN of Uio Causes, of V iriation between lixpcndilure md G» mt —contd 
T — Ihe cbUm-iU of the rtctiplb from the b ilc of postewds, &c , w u. i used to 
S Goal for lyaj-Ji, is igninst 1,000/ ui iyj'>-a3,iuid ihcmciease w isiiulitalued 
lilt totil amounts icccived under this subhead weie ns follows — 

hsltmaUd Rialtsed 


Dividends on Museum mvested fmidb 750 750 

Receipts from llic s dc of Mubcum publications, 
old m Ucriols, t,30Q 4,4p4 

Receipts from ^c sde of picUinat postcaids and 
reproductions 5,600 4>3io 

Rents from houses 7,700 8,030 

Contribution from the Undrew iter Fund 175 175 

National Ilenlth Insurance— litfimd by Muiibtry 
of Labour oi employer’s conlnbutions — 5 
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Gkanis in Aid Accounts 


Subhead C — Purchases snd Acquiutions (BiiUsh Museum) £ s d 
Balance from 1922-23 i3)333 i 10 

Grunt in Aid i92j-2j 21,000 - - 

Donations 9,005 9 10 

Pioceeds of t, des of duplicates, &c 2,625 4 10 


Evpended 1923-2 v 
Balance to 1924-25 


38963 9 6 

22,571 II 4 


/i6,,91 18 2 


Subhead M — Purchases and ALquisitiuns (Natui il Ilistoiy 
Museum) 


Baluice from 1922-2, 
Glint ui Aid 1923-2 1 

Fitpended 1923-24 
Balance to 1924-25 

Bntish Museum, 

30 Scptembei 1924 


9062 10 7 

5.S00 - - 



i9.8|0io I 


Fniaic C Kittyon, 

Actouiitini,' Ollicei 


I have evainmed the foiegomg Accounts m octoidance with tlie provisions of 
the Exchequer uid Audit Deinilnitiils Act, 1921 I have obtained all the 
uiformabon and explinaUons tlial 1 hive required, uid I certify, as the itsiiU of 
my audit, that m my opiuion these Accounts irt coiicil 

Malcolm 6 Ramsay, 
Comptroller and Auditoi Gtncrol 


C Votc^ Oft Account 

In order to keep the Civil Services going between llie begin- 
ning ol the new hnancial yeai (i April) and the passing of the 
Appropriation Bill it is necessary to take Votes on Account 
The Estimates for these are presented as early as possible after 
the meetmg of Parhament, as the Consohdated Fund Bill, 
embodying these Votes (as well as (a) Excess Grants, if any, 
for the premotis financial year, and (6) remaining Supplemen- 
tary Grants for the current year), has to leccive the Royal 
assent before i April 

Thus, an Estimate for the Vote on Account in respect of the 
Civil Services and Revenue Departments was presented to the 
House of Commons Oj 23 February 1923 
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On p 5 Iheie is the entiy 


'Jo of Vote Cliasiv 
3 Biiliih Museum 


Required on 

Total estimate 

account for 

for 1925-36 

1925-36 

{Nil) 

£t2n,auo 



Total Net 
Insinuate for 
1924-35 

{tubjBLt to 
transfers,) 

^«i,793 


The last column, it wiU be noticed, coi responds to A Ihe 
Comptiollei and Auditot-Gcncial’s Report (B) showed in the 
previous year an ovei -estimate ol over ^5,500 The Estunate 
tor 1925-6 IS induced by about that amount 

It IS important to note tliat the Estimates aie Estimates lor 
mdividual seivices, each ol which lequue a sepaiate Vole, 
e g tlie Volume of Civil Scivice Estimates is made up of 
some 130 separate Estunates 01 Votes, the Navy Estimates 
covei 15 Votes plus the Vole foi Men, &c , &c , each of which 
requires a sepaiate Resolution 111 Committee of Supply and 
on the Report stage, whcieas a Vote on Account, though it 
sets out the amounts needed foi the separate Estimates, all 
ultimately to be voted m detail, only requires one Resolution 
and one Report foi the globuLu total 

Votes on Account are not taken 01 icquiied toi the Aimy, 
Navy, and An Services, as money obtained foi one of the Votes 
for these services can be temporarily used foi anothei Ihe 
custom IS to pass cash Voles foi each of these seivices foi 
the ensumg year, and this enables tire service to carry on 
without a Vote on Account 

There is also a C%ml CotUmgencies Fund with a hxed capital 
of ^1,500,000, out of which. 111 cases of urgency, advances aie 
made to the Depaitmcnts m antiupation of Paihamcntaiy 
Votes The sums advanced aic repaid on the demand of the 
Treasuiy aftei Paihament has voted the money 


D Supplementary Estimates 

These can be iiiesented at any time to obtain money (a) for 
a new sci vice, which was not included in the 01 igmal Estimates , 
(6) foi a SCI vice which had undei-cstunatedits icquiiemcnts foi 
the current yeai Tlie followmg is a six-cimon of a Supplc- 
mentaiy Estimate pioscnterl on 25 November 1925 
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1925-26 


No in 

Page 

Service 

4mount 

Accottnhng 
Siepat Iment 



CLASS VI 

£ 


13' 

3 

BHiTisn Empire Ex 
HIB inON Guaranipb 

XTNCLASSIHED 

SERVICES 

I ioo,«io 

Dep utmcntofOvei- 
sLas liTde 

9 

5 

CoAi Mining Indus- 
try Subvention 

9.000,000 

Mints Depaitment 
of tho Boaid of 
liade 




IO,IOO,OOf) 



Whitehall, Treisuiy Ch imbcis, RONAl U McNEILL 

25 November, igjs 


llie following Supplemcntaiy Eslimales foi 1925-26 have 
been piesented to date 


II C Paper 

Si) vice 

4inu)nit 

MS 

Colonidl Office 

£ 

10 

Ministry of Tianspoit 

iSiOoo 


Public Education, Scotland 



Diplomatic and ConauUt Scivitis 

tjO,OUO 


Colonial SeiviCOT 

8,000 


Middle Eislern Services 

1 51,000 


Eepaymonts to the Civil Contingcncicb Eund 

91,539 


Relief of Unemployment 

170,000 


Giants for Compensation for Dainige by 



Enemy Action 

80,000 

150 

Navy 

100 

151 

All 

10 

M9 

Coal Mining Indnstiy Subvention 

10,000,000 

10,615,362 


Amount on tins Papei 

10,100,000 


lOTAL £ 

■20,715,362 


[Details and explanations lollow of the Votes of ^10,100,000 
leqtured ] 
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I append the Resolution lefenmg to the Supplementary 
Estimate prmtcd above D 

Supply [loth Deccmbci], — ^Resolutions reported , 

Civil Sei vices Supidementaiy Estimate, 1925-26 
Unclassihed Service 

1 ‘ That a Supplementary sum, not exceeding ^([9, 000,000, 
bo gianted to His Majesty, to defray the Chaige which wdl 
come m course of payment dunng the yeai endmg on the 
31st day of Maich 1926, foi a Subvention m Aid of Wages m 
the Coal Mmmg Industiy ’ 

Class VI 

2 ' lhat a sum, not exceeding £1,100,000, be gianted to 
His Majesty, to defray the Chaige which wdl come m comse of 
payment dunng the year ending on the 31st day of Maicli 
1926, foi defraymg the habihty under the Goveinmcnt 
Guaiantec m lespect of any loss which may losult from the 
holding of the Bntish Empire Exhibition undei the Biitish 
Empiie Exhibition (Guarantee) Acts, 1920 to 1925 ’ 

These lesolutions having been passed in Committee of 
Supply have to be confiimed by exactly similar Resolutions 
passed m Committee of the whole House on the Report stage 
When a sufhcicnt number of separate Estmiates have been 
voted and the Resolutions leporled, then m Committee of 
Ways and Means one Resolution is proposed to piovide Waj^ 
and Means foi the aggregate of the sums voted on the sevual 
Estimates 


E Consolidated Fund BMs 

Bcfoic tlic issue of money to meet exjicndituie is authoiized 
this Resolution, havmg been confirmed on Repoit, is embodied 
in a Consohdated Fund Bill Of such Bills theie may be sevei al 
during a Session One Consohdated Fimd Bill is geneially 
passed just befoic the dose of the financial year Tins Act 
authoiizos the issue out of the Consohdated Fund of {a) the total 
sum voted foi to complete the service of the year just about 
to end , and (fi) votes on account for the ensumg year The 
Act also includes boi rowing poweis foi the Tieasuiy 



AD 

I92J 


Issue of 
8,137,227; 
out of the 
Consoh 
dated 
Fund for 
the ser- 
vice of 
the ye-u 
ended? I at 
March, 

1925 

Issue of 

soo; out 
of the 
Consoh- 
datod 
Fund for 

vice of 
the year 
ending 


Power for 
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Consolidated Fund (No i) Act foi the Session 1023 was 
passed on 27 Maidi 1925 
The tmporlant clauses weie as follows 

CHAPTER 8 

\n Act to apply certain sums out of the Consolidated Fund 
to the service of the yeais endmg on the thiiLy-fiist day 
of March, one thousand nine hundicd and twenty-five, 
and one thousand nine bundled and Iwcnly-six 
Most Giaaons Sovcieign LPicamhle], 

1 The Ticasury may issue out of tlve Consohdated Fund 
of the United Kuigdoin, and apply towaids making good tlie 
supply granted to His Majesty loi the semcc of the year 
ending on the thiily-fiist day ol Maich, one thousand nme 
hundred and twenty-live, the sum of eight milhon one hundicd 
and thnty-seven thousand two hundicd and twenty-seven 
pounds 

2 The Ticasmy may issue out of the Consolidated Fund of 
the United Kingdom, and apply towaids making good the 
supply gi anted to His Majesty foi the scivice of the year 
endmg on the thuty-firsl day of Maich, one thousand mne 
bundled and twenty-six, the sum of one bundled and sivty- 
three milhon thiec hundred and fomlccn thousand and two 
bundled pounds 

3 — -(i) The Tieasmy may botiow from any pci son, by the 
issue of Tieasury Bills 01 othciwisc, and the Bank of England 
and the Bank of Iieland may advance to the Ticasury on the 
credit of the said sum, any sum 01 sums not cxcecdmg in the 
whole one hundicd and seventy-one million loui bundled and 
fifty-one thousand four hundied and twenty-seven pounds 

F J he Appropriaiion Act 

The yeai's cycle of ' Supply ■’ is completed by the passing, at 
the end of the Session (01 before the summer adjouinment as 
the case may be), of an Appiopiiation Act wliidi is a Consoh- 
daled Fund Bill and something inoie It authoii/es the 
Treasury to issue a sum equal to the ^giegatc ol the sums 
granted since the passmg of the previous Consohdated Fund 
Bill, and gives the Trcasuiy fuithci boirowmg poweis But 
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by an elaboiate senes of schedules it also appropuates the sum 
granted for each vole of the estunales exclusively to the 
SCI vice of that particulai vote The total expenditure thus 
authorized must not exceed the total supply granted Thus 
the Appropriation Act of igzs, passed on 7 August 1925, 
authored a total issue of 
^J54 772,058 

idd ^i6j. 314 2(X) (luthonzcd by C J' Act of 27th March) 


^118,080,258 

which coi responds, as will be seen, to the sum demanded m the 
Budget fot the Supply Soi vices and certain supplementary 
estimates smee voted Should any fmthcr supply be voted 
after the Appropiiation Act has been passed in August, a 
fmther Appropnation Act must be passed before the end of 
the Session ^ This Appiopnation Act completes tlie fanancial 
work of the session * 

But long bctoic it is reached the House has had to tmn 
from the busmoss of supply to that of 'ways and means ’ 

G The ‘ Ditdget ' 

At the cailiest possible moment in the new financial yeai — 
generally on one of the first days attei the Easter icccss — 
a statement of Revenue and Expenditure is laid befoie the 
House of Commons, by the responsible Munster— as a rule tlie 
Chancellor of the Exchequei, but occasionally the Piimo 
Minister, as First Lord of the Treasmy This mcludes («) 
Statement of actual expcndiliire for tlic year just ended 
(31 March,) as compared with the estunated expendituie , 
(6) Statement of actual Reoemic^ as compared with (1) the 
Budget Estimate , (11) actual receipts for the previous year , 
(c) Statement of Expenditmc to be provided for m the cunent 
year (this is merely a summary of the Estimates aheady laid 
and the Consolidated Fund Services, and reveals little not 
already known) , (<f) proposals for new taxation The interest 

'■ A ConsoUd.iled I'uod (Appropnation) (No 7) Hill was in fact inlro- 
duced, to covoi the supplementary sums (£io,ioo,o<jo), on 11 December 

1925 

• Iho Autumn Session was in 1912-15 prolonged into the Now Year, 
and consequently the final Appropnation Act of that Session was not 
actually passed until the 7tli of M^ch 191 3 

' Ihe Budget statement is based on r-rchequer Issues and Receipts, 
and not on audited expendituie and receipts 
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of the sttilement culminates nalurally in the last item Appen- 
ded IS the Fmal Balance Sheet 1925-6 after the alterations 
proposed by the Chancellor of the Exchequer 


ESnilATED REVENUE, 1915-26 

I 

Customs 102,010,000 

Exase 137,220,000 

1 Dial Customs and 
huisL 239,260,000 

Moloi Vehicle Duties 17,500,000 


EstiU, &.C , Duties 
Stamps 

Land Tw, House Duty 
and ihnciiil Rights 
Duty 

Income Tax 
Supei tax 

E\asb Profits Duly, Lc 
Corpoi ition Piuhts fix 


66,500,000 

24,000,000 


262,000,000 

60,300,000 

4,000,000 

9,000000 


Total Inland Riumie 429,800,000 


Total Rkhms 
rxoM lA\rs ^686,560,000 


Post Oflico 57,000,000 

Crown Linds 900,000 

Inttieat ou Sundry Lo lus 12,(100,000 
Misulluieous 

Ordui iry Receipts 1 1,000,000 

Speaal Rcaipts jO, 000,000 


JiSTIMATED EXPENDITURE, 
1925-26 

Consolidated Tund Sniivicns 

S, 

National Debt Sci vices 355,000,000 
Ro id Fund 16,900,000 

P lymuils to Local I ixa 
lion AcLOuiits, &c 13 339,000 

Ptvments foi Noithcin 
Irel ind Residu iiy 
bhare, Ac 4 000,000 

Load betllement 700,000 

Other Consohd Ucd Fund 
Seivites 2,000,000 


lOlAI CONSOI iDAiro 
Fond Si i vici s ;^39r, 929,000 


Siippta SrRvicES 

Aimv 1 1,500,000 

Nuy 60,500,000 

All I'ouc 15,513,000 

CnilStivius 222,609,000 

Customs uid Pm ist, and 
Iiilind Uovtiiui. Dc 
pulmtiUs 11,391,000 

Post Olhcc Seivicts 52,958,000 


Totai Supply Sfryices ^07,471,000 


Toiai RiCLiprsrROM 

Non lAX Rkvi Nm ;£ti 5,500,000 roiAt I'XPiNDiruRr 799,100,000 

SiiqiliW i,G 6 o,oqo 


lOfAI RrVENUE ^801,060,000 


loiAI ;£8oi,o6o,ooo 


H FtmnceBM 

Most of the taxes arc levied imdei permanent Acts, but new 
taxes, or variations m the latc of old taxes, 01 conUnualion 
of temporaiy taxes, have to be autlionzcd by fresh legislation 
The piocess is by ' Budget lesolutions ’ m the Committee of 
Ways and Means These lesolutions go through the Repoil 
stage in the House, and arc then embodied m llio Finance Bill 
of the yeai which has to go thiough the itgulai couisc of a Bill 
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FINANCIAL PROCEDURE (EXECUTIVE) 

The sequence of llic Financial Proceduic of the Legislature 
has been detailed in the preceding appendix 
The money for the public sei vices havmg been voted and 
appropiiatcd by Paihament, it remains to desenbe the 
machineiy employed by the Executive Departments of Govern- 
ment to ensuie that the money is spent m piccise accord with 
the mtentions of Parliament as defined m legislation 
The Tieasury is the hub of the machine , its pioceduic is 
regulated by the Exchequer and Audit Act (t866) 

A The Royal WarraiU for the Issue of Ways and Means 

The grant of money is made by Paihament to the Crown 
The first step, therefoie, m the elaborate process of disbuise- 
ment is taken by means of a Royal Warrant addressed to the 
Commissioners of the Treasury This order is issued under the 
Sign Manual and is countcisigned by two Loids of the Ti easm y 
Appended is the form used m the case of Supply Scmccs Foi 
payments for Consohdated Fund Services no Royal Order is 
required, because not only aie the CF charges imposed 
peimanently by Statute, but the money to meet them is not 
expressly granted to the Ciown Otherwise the procedure is 
substantially the same m the case of Consohdated Fund 
Services 


SPECIMEN 
Royai Order 
A Supply Services 

Whereas t/ie seveial sums mentioned tn the Schedule hereunto 

annexed haoe been granted to Us, by 

to defray the expenses of the 

Public Supply Seroices therein specified, which mil come tn 
course of payment in the yearjnding 31 st March jg Our 
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WiU and Pleasure ts, iJtatyou do, from time to hmc, authonn the 
Governor and Company of the Bank of England , or the Governor 
and Company of the Bank of Irdand, to issue or transfer from the 
account of Our Exchequei at the said Banks to the accounts of the 
persons charged mith the payment of the said Services such sums 
as may be required, from tune to time, for the payment of the same, 
not exceeding the amounts respechvdy stated in the said annexed 
Schedule 

Provided that such issues or iransfets shall be made out of the 
Cl edits granted or to be granted to you ftom time to time, on tho 
account of Our Exchequer at the said Banks, by the Comptroller 
and Auditor General under the authority of the E xchtqticr and 
Audit Dipartments Act 1866 {29 <S‘30V ,c 39, s 15), and shall 
not exceed in the whole the amount of the Credits so granted out of 
the Ways and Means appiopnatcd by Parliament to the Service 
of the said year 

Given at Our Court t 

By Hts Majesty's Command 


2 0 the Commissioners\ 
of Our 2 reasttry J 

[Ovcrleal is a schedule indicating (i) ‘ Supply Service loi 
which voted or gi anted , (2) ‘ Amount ’ , (3) ‘ Resolutions 
Repoited ’] 

B The Requisition for Credit for Supply Scmces or Consoli- 
dated Fund on the Comph oiler and Auditor Geniral 
The Tieasuiy, having loceivcd its waiianl hom tlie Crown, 
then requests the CompUollei and Auditoi-Goncial to giant 
credits to the Trcasuiy at the Bank of England 
The Requisitions foi credit for Supply Sei vices aic foi sums 
in bulk, whereas Requisitions foi credit for C F Services ate 
detailed 

The Requisition, signed by two Lords of the Ticasury, is m 
the following form 
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Requi<!thon fo> Cicixt 

Supply Services 

Year xg 

Tttasury, Whikliall 

-ig- 

By Vitiiie of the hxcJicqiter and Audit Dcpathncnts Act, 1866 
{2g & ‘ioV ,c 3g, s 15) We authorize and require yon to grant 
to the lords Commissioneri of Hts Majesty's Treasuty for the 
time being, on account of the Ways arid Means granted fox the 
seiviCL of the year ending Jlst Match ig Credits on the 
account of His Majesty’s Exchequer at the Bank ofEnglatid and 
Bank of It eland, or on the growing balances theieof for the 
following sums, vx^t 

At the Bank of England C 
At the Bunk of IrcHand f 


7 0 the Comptroller, \ 
and Auditor General J 

C Credit for \_Supply or Consolidated Fund] Services 
The Compti oUci and Audilox-Gencral must next satisfy him- 
self that tlie Requisition is m accord with the Giants of Paiha- 
ment, to whom he must m due course rcpoit Havmg done so 
he issues to tlie Bank of England the following Order 
(ENGLAND ) 

CREDIT FOR SUPPLY SERVICES 

Ye vr 19 — 

ExCIILQUrK AND AUDII DLPARlMENr, 

No 19 — 

By Virtue of the Exdicquoi and Audit Dcpait- 
monts Act, 1866 (29 & 30 V , c 39, s 15), and of 
a lequisition fioni the Loids Commissioners of His 
Majesty’s Ticasuiy, aulhoiizmg the same, I hereby 
giant d ciedit to the Lords Commissioncis of His 
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Majesty’s Treasury for the tune being, on the 
account of His Majestjr's Exchequer at the Bank 
of England, or on the growing balance thereof, to 
£ the amount of 


on account of the 
Ways and Means granted foi the seivice of the 
ycai endmg 31st Match, 19 — 

Compttoller and Auditor Geiitral 

To the Goveinoi and Company\ 
of the Bank of England J 

D Treasury Older to the Bank 
This IS ' the ciitical measure that releases the ci edit Havmg 
had Its power to make the issue verified by the independent 
control, the Treasury can now get the money usmg foi the 
puipose the foUowmg form which must be signed by one of 
the Seactaiies of the Treasury, or an oflicoi appomted by the 
Treasury 

Supply Semces [or Consolidated Fund Services] 

Year X92 Lor Quartei to 19 J 

Treasury, Whitehall 

GREAT BRITAIN 
(OsnuR roR Issues) 

No 192 

GCNrLEMLN, 

Under the authority of the Exclieqiiei and 
Audit Departments Act, 1866 (zg & 30 Vict , 
tap 39, sec 15), and of the Cn-dit gi anted to 
the Lords Commissioneis of His Majesty’s 
freasmy, by the ComptioUci and Auditor 
General, on the Account of His Majesty's 
Exchequer at the Bank of England, undei the 
provisions of the said Act I am commanded 
by the Lords Co mmi s si oners of His Majesty’s 
Treasury to request that you will transfer the 
* II Young, The System of Nititonal Finance, p 103 
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loUowmg siun. on the inst , fiom 

the said Account to the^ in 

yoiu liookb, on account of the [Supply Seivice 
undei mentioned] * 


SUPPLY SERVICE 

AMOUNT 


1 


d 


T am to lequcst that when tli sum 
shall have been transfened accordingly, you 
will transmit this authority to the Comp- 
tioUci and Auditor General 

I am, Genii LMFN, 

Youi obedient Servant, 

2 0 the Governor and Company 
oj Ihe Bank of Englaml 

The Bank, having tiansfeiicd the sums as requested, notifies 
the Comptiollcr and Auditor-General accoidingly 

As a system of control on issue nothmg moie perfect could 
be devised The House of Commons havmg icceived the 
Audited Accounts of the Comptroller and Auditoi -General, and 
the comments thereon of its own Select Committee of Pubhc 
Accounts, may be satisfied that the money voted by it has not 
been illegally expended But as a check upon departmental 
extravagance 01 waste this claboiatc system of checks and 
counterchecks is, as frequently obseivcd, useless 
E 2 he Paymaster-General 

The final lOg in the machinery of disbursement is provided 
by the Payraastei -General It will be noted that m form D 
the Treasury instructs the Bank of England to tiansfei a 
certain sum fioin the Exchequer aecoiint not to the accomit of 
a paiticulai Department in its books but to a single account — 

* In C T' bprvicos tins spico is blank 
[or Consohdatod fund in Gioat Britain loi tho above-mentioned 
Quaitcr] 

4870 2 N n 
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Uiat,of the Paymastci-Geneial Tliis is, m oidci to avoid 
having a numbei of separate diawmg accounts foi diftcicnt 
Departments at the Bank and to keep the cash balances there 
as small as is compatible with the inly rcqiuiemcnts of tlie 
pubhc service and as concentrated as possible Generally 
speaking, then, oidus (the equivalent of cheques) issued by 
Depaitments for the pubhc seivicc aic diawn against a suigle 
official, the Paymastei-Gcneial, who acts as the banker of 
Depaitments Each Dipaitmcnt tiaii&mits to the Paymastei- 
General fi om day to day a hst of the drafts it has drawn upon 
lum, and he actually cashes these drafts tliiough his cential 
account when they are picseiited by the payees 

To the general rules indicated in the pitcedmg paiagiaph 
there are one oi two mipoitanl evccptions (i) Ihc most 
important is tliat of the levcnue-coUccting Departments which 
have separate accounts at the Bank of England in then own 
names They pay then salaries and expenses by cheques 
diawii on this account and mto this account they pay the 
revenue they receive Periodically, tliey adjust matters with 
the Exchequci by drawing fiom the Exchequer account at the 
Bank of England the amount of revenue they have intercepted 
to pay then expenses and then transfer the equivalent of the 
gross revenue from then account at the Bank of England to the 
Exchequer account The other Departments have no Banking 
account, bioadly speakmg, except with the Paymasi er-Gencial 
All their cash receipts, which may mclude, besides sums appro- 
priated m aid, moneys payable to the Exchequer, often 
considerable, must theiefoio be paid through the Paymaster - 
General into his account at the Bonk oi England Tlicsc 
receipts are used for the tunc being to pay the bills of Depait- 
ments So far as icecipts ore eoiiceiiied which, under the 
Estimates, may be appropriated iii aid, there is an end of the 
matter, but ultimately the Paymaster-General has to pay over 
to the Exchequer account that portion of thest' receipts wliieh 
represent payments due to the Exchequer and replaces the 
money by drawing Irom supply 

‘ It 13 not easy in so compressod a stalcnicnl to dosciibo the compli- 
cated functions of the Paym wter-Ge nci il at onco aceui itcly and clciuly 
For a full account students of Public I'lnanco should icfti to 1 itasury 
Mmiilo of 1885 (IfC I IS, 1885) Ihis IS printed voibatim in the 
Epitome to the Pubhc Accounts Comnuttco Pnpoi I, p 174 (od igii) 
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